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TPP: NAFTA 2.0 or Doha Revisited?

Abstract

This report reviews the myths, spin and leaks surrounding the negotiations of the Trans-Pacific
Partnership (TPP).

The TPP is a trade agreement which tackles the usual trade agreement issues in a deeper and
broader way — and adds several important non-traditional issues to an already complicated mix.

Like the Doha Round, the TPP has become enmeshed in differences and standoffs. Progress has
been limited by differences in size, economic clout and levels of development of the participants.

The TPP is a made-in-USA initiative. It is competing for the hearts, minds and wallets of
members of the Association of South East Asian Natives (ASEAN) with the Regional
Comprehensive Economic Partnership (RCEP), ASEAN +6, which includes China, India Japan
and Korea, but not the USA. The 64 Trillion Yen question for Canada is: Will Japan join the
TPP?

TPP is not only about trade and investment — and safeguarding and advancing the interests of
Hollywood, research-based pharmaceutical companies and corporate America (as well as
corporate interests in other economically advanced countries in the region). It is also about
enhancing/restoring U.S. military/political influence in Asia.

Trade agreements in Asia and the Pacific must accommodate particular country interests and be
flexible. TPP is not. It has been caught up in the complexities and the extreme rhetoric of the
promoters. It has not adequately understood or addressed the economic realities of the smaller
participants.

This report analyzes the sensitivities of the participants to issues on the table. It also identifies
the cracks and crevices in the allegedly comprehensive facade and foundation, as well as nascent
movements from the extremes to the middle. Finally, it looks at the implications (of all of the
foregoing) for progress on contentious issues during the negotiations.

It tries to answer a very basic and important question: Will the TPP live up to its promise to be
NAFTA 2.0 or are the participants looking at Doha Revisited?
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“Rules? In a knife fight? No Rules.”

Harvey Logan to Butch Cassidy,
“Butch Cassidy and the Sundance Kid”

Trans-Pacific Partnership: NAFTA 2.0 or Doha Revisited?

EXECUTIVE SUMMARY

1. Next week in Auckland, Canada and Mexico will, at long last, join the Trans-Pacific
Partnership (TPP) as full partners.

2. Will the TPP live up to its impressive advance billing or will the cracks and crevices in
its facade and its foundation — which are becoming more apparent with every new leak,
press report and counterproposal -- shunt the TPP express onto the Doha track?

3. The TPP will be far from comprehensive. Public reports reveal that there are already
exclusions, exceptions and reservations, varying in importance from the picayune to the
colossal. The wholesale exemption of U.S. states from many of the important proposals
currently on the table is clearly colossal.

4. Many reservations and exclusions are from the U.S., which has been driving the
negotiations to date. We should expect many more, from all parties. At the end of the
day, like most trade deals, the final product will end up being decided by a balance of
exclusions.

5. The TPP is built on the Trans-Pacific Strategic Economic Partnership (P-4) agreement
concluded in 2006 among Brunei, Chile, New Zealand and Singapore. The P-4 was a
flexible agreement that accommodated differences among the Parties. It is a so-called
living agreement which others willing to accept its terms could join.!

6. In 2008, President Bush asked if the U.S. could join. The big fish was welcomed into a
rather tiny pond.

7. Colombia applied in 2010 — but its application was rejected presumably because it was
not a member of APEC. Or was it because the US-Colombia deal had not been
completed? It is still possible that Japan, Korea, Thailand and the Philippines will join
the negotiations at a later stage.

! P-4 Article 20.6 reads:

1. This Agreement is open to accession on terms to be agreed among the Parties, by any APEC Economy or
other State. The terms of such accession shall take into account the circumstances of that APEC Economy
or other State, in particular with respect to timetables for liberalisation.

2. The agreement on the terms of accession shall enter into force 30 days following the date of deposit with
the depositary of an Instrument of Accession which indicates acceptance or approval of such terms.
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8. President Obama committed to the negotiations on November 14, 2009 at the APEC
summit in Honolulu. That was the eighth anniversary to the day of the launch of the Doha
Round in Qatar. Ominous?

9. The P-4 has been hijacked. The present deal has become a U.S. initiative. Not only did
the U.S. re-decorate the P-4, they restructured the building, added wings and took charge.

10.  The United States is hell-bent on re-making its trading partners in its own image.

11.  Two target end dates have been set — tied to APEC Leaders summits in 2011 and 2012.
Both dates were missed. Now President Obama and about half of the TPP country
leaders are aiming, fingers and toes crossed, for October 2013. Linking end dates to the
Annual APEC bodies’ photo-op is not a great idea. Could the TPP be headed for the
Never Never Land where the Doha Round lies resting??

12.  Our research suggests that the TPP was never what it was advertised to be. There has
been little progress to date and some of the more adventurous U.S. initiatives have been
stalled by the underwhelming response of its trading partners.

13.  There are many sensitive issues that TPP participants have addressed by way of exclusion
or reservation in their trade regimes and in other bilateral and regional negotiations.
(Many are identified in this report.) Notwithstanding the Americans’ rush to achieve a
comprehensive gold standard deal — which is more likely to turn out to be 10 karat gold-
plated — movement on these sensitivities will not willingly be conceded to the U.S.

14.  The sketchy reports and strategic leaks available to the public suggest the TPP does not
offer enough balance and mutual benefits necessary to attract broad support.

15. Differences in levels of economic development and a general lack of willingness by other
countries to adopt U.S. laws and regulations are very problematic.

16. It appears that Washington has begun to recognize that its over-reaching approach and
over-management of the process is leading to a level of resistance which could kill the
negotiations.®

17.  We expect to see some flexibility from the U.S. at Auckland.* This will be welcome.
Very likely it will only be a cautious start. It will need to be further developed — more
deeply and more broadly — before others will engage in meaningful negotiations.

18.  The negotiations are not nearly as completed as the principal promoters suggest. “Nearly
complete”, when no one expects the deal to be done until at least a year from now,

2 Notwithstanding the hype and propaganda, the leaders did not include Chile, Peru, Mexico and Canada.

¥ “Breakthroughs Not Likely On Sensitive Products At Auckland TPP Round, Inside U.S. Trade”, November 21,
2012

* Ibid.



TPP: NAFTA 2.0 or Doha Revisited?

19.

20.

21.

22.

23.

24,

25.

26.

217.

28.

29.

sounds like the WTO mantra that the negotiations are 80% complete (and have been for
years) and only 20% remains to be completed.

In fact, new trade negotiations are built on previous agreements — which provide the
agreed basis for the next effort. As such, they begin with at least 75% agreed.

The measurement should be that 20-25% of the issues are new — and when 20% of TPP
issues are left to be decided — this really means that 80% of the core negotiating issues
are unresolved.

This is why the Comprehensive Economic and Trade signatories with Europe have taken
so long to close. Because no one will blink until late in the eleventh hour.

After more than a decade of stagnation and frustration with the Doha Development
Agenda, it is fair to ask “is the TPP NAFTA 2.0 or Doha revisited?”

The U.S appears to be treating the TPP as a hub and spoke negotiation. It is a series of
separate bilateral negotiations on market access under a single umbrella with each of the
other 10 partners.

The market access negotiations are an unstructured mess — a spaghetti bowl of FTAs with
different coverage, schedules and origin rules. The U.S. is, in effect, re-selling access to
its markets by trying to impose on the other participants its own agenda for the so-called
21st Century issues.

There are 26 chapters in the agreement. These range from the usual market access
negotiations in goods, services, and agriculture, to intellectual property rights, services,
government procurement, investment, rules of origin, competition, labor, and
environmental standards and other disciplines.

Suggestions that the TPP is not a trade agreement emerge from an overly simplistic focus
on a few chapters. In fact, the scope is not much different than NAFTA and most of the
issues have been addressed in the WTO as dealing with trade related aspects of, say,
investment or intellectual property.

Some “behind the border” topics such as disciplines on state-owned enterprises,
regulatory coherence and supply chain competitiveness break new ground in FTA
negotiations. In many cases, the rules being negotiated are more rigorous than
comparable rules found in the WTO’s Uruguay Round Agreement.

The Agreement texts will be very detailed. The differences and problems are in the
details. In trade agreements, the devil is always in the details — and when it comes to the
TPP, the devils travel in packs.

Inside U.S. Trade reports that the Auckland Round (December 3-12), will focus on
chapters covering intellectual property (IP), labor and environmental protections, legal
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30.

31.
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33.

and institutional issues, market access and rules of origin, investment, sanitary and
phytosanitary (SPS) issues, and issues related to technical barriers to trade (TBT).> This
is pretty much the full range of the deal.

Copyright issues such as liability for Internet service providers, and Internet
retransmission, enforcement and limitations and exceptions for acts of infringement will
be an important focus. Canadians who can now be fined up to $5,000 for non-
commercial infringement know what negotiations on this mean.®

It is not surprising that after fourteen rounds of negotiations, only three relatively minor
chapters have been concluded. These address Co-operation; Small and Medium sized
Enterprises; and Administration. Rather underwhelming for three years of work since the
U.S. joined in.

If and when these negotiations are completed and implemented, the TPP could eliminate
tariff and non-tariff barriers to trade and investment among the parties and could become
a template for expanding free trade on both sides of the Pacific.

However, the TPP is not likely to be concluded any time soon. The smart money says
sometime in 2014. And we all know what target dates mean in trade negotiations — even
when they go well.

The TPP will not be Comprehensive

34.

35.

36.

In fact no trade agreement is ever truly comprehensive. The easy stuff is not controversial.
But the hype is focused on universality. Everything is on the table at the start. It never
finishes that way — and the more countries involved the less comprehensive the deal will
be.

The TPP is no exception. This report examines the issues country by country and in
detail but let’s first consider how the U.S. fails this test.

The U.S. is not leading by good example. Here is what we see flowing from U.S.
positioning:

- Exclusion of Investor state arbitration at the sub-national level (the states do not
want to be subject to it);

- Transparency on Medicaid procurement will be limited to central governments;

- State governments are resisting additional protection on pharmaceutical patents
which could delay the introduction of generic medicines;

- Limited coverage of government procurement;

> “Negotiators to cover full range of issues during TPP Auckland Round”, Inside U.S. Trade, November 15, 2012
® «“Canadian company collecting info on millions of habitual illegal downloaders”, Daily Brew, by Steve Mertl,
November 27, 2012
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37.

38.

- Intellectual property proposals do not include the protections that U.S. citizens
and residents enjoy under U.S. law.

In addition, the U.S. will likely perpetuate regressive yarn forward or double and triple
transformation rules of origin for textiles and apparel.

What else can we expect from the U.S.?
- it will not likely provide additional access for sugar, cotton and beef; ’

- it will not discipline production and export enhancing subsidies like export credits
and food aid (unless Australia’s diversionary ploy in the Competition/SOE
negotiations actually works);

- itis not proposing to discipline locational subsidies which steal Canadian jobs. If
Governor Romney can say that China steals U.S. jobs, can we not say that
Canadian jobs at Caterpillar, Electrolux and other Canadian factories were stolen
with the help of U.S. state subsides? The workers who have been displaced
would not disagree;

- the TPP does not anticipate disciplines and further reductions on domestic
agricultural support.

Roadblocks in the way of a high quality comprehensive TPP Agreement

39.

40.

41.

42.

43.

Government Procurement is a mess. Here, too, sub-national commitments, thresholds
and retainers for minority groups and gender-based ownership will detract from the goals.
All politics are local; so, it appears, is trade.

The state-owned enterprises section of the Competition Chapter is an orphan. Aimed at
Vietnam — and at China, there is really no way that other countries will agree first to have
their state-owned companies treated less favorably than privately-owned competitors.

There needs to be a vigorous debate over disciplining sanitary and phytosanitary
measures (SPS). Australia and New Zealand will be the targets. Geographic isolation is
not a sufficient defence. The U.S. appears finally to be shifting to the side of the angels
on this — that is, to support farmers.

There has already been movement by the U.S. to modify its position on medical or
pharmaceutical patents. Could it be that U.S. state concerns about medicare/pharmacare
costs were a factor?

The U.S. needs to be more motivated. It wants a deal for more than just trade reasons —
and now it has competition in the form of the recently-launched Regional Comprehensive
Economic Partnership (which includes China, India and Japan, among others -- see
paragraph 92 for more on RCEP). Time is on the side of those who are not driven by
geopolitical goals.

" 1 will not dash Kiwi hopes by discussing the real problems of their gaining free access to the U.S. dairy market.
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44.  The U.S. needs to reconsider its proposals — including the gaping hole in coverage
created by the exclusion of sub-national SOEs. It is time for Washington and the U.S.
states to walk the walk on this.

45, Restrictions on regulation of capital flows are a non-starter for several parties. For
example, Malaysia is concerned and Chile has specific reservations in all of their FTAs.

46. Nor will others be keen on importing the United States’ unsupervised approach to
financial services regulation which contributed so much to uncertainty and instability
around the world.

47. Many aspects of the U.S. initiatives to harmonize and globalize corporate operating
environments will be non-starters. Less developed members will resist and reject
attempts to re-shape them in America’s image.

48.  Rice will be an issue, particularly with the ASEAN countries. The U.S. cannot grow rice
without irrigation — which involves very cheap water — and cheap power to make the
systems function. Yet the U.S. rice producers push to open Asian markets.®

49. Rules of origin: this is a mess. Vietnam and Malaysia don’t like having special trade
inhibiting rules for clothing and footwear. Nor should Canada. Any change in our
special NAFTA rule would be devastating to what is left of Canada’s apparel exports.

50.  Australia has already made it clear that Investor State Dispute Settlement is not welcome
in the land of OZ. Meantime, there has been a recent surge of actions in Canada —
seriously testing not only Canada’s right to regulate, but also court decisions.

51.  The U.S. will avoid improved access for sugar. Sugar will be an issue for Australia,
Rules of Origin on sugar will be important for Mexico. A cumulative rule of origin is the
only sensible approach in an eleven party deal. Canada could use Australian “raws”, to
refine sugar to be used in confectionary and baked goods exported throughout North
America.

52. Market access is a hodge podge, a dog’s breakfast — pick your description. This part of
the negotiations is comprised of numerous bilateral FTAs among the members which
may defy common linkages.

53. Draft intellectual property texts have been leaked. By and large they appear to try to
export the disciplines of U.S. law, but not the flexibilities, safe havens and/or user
protections available to U.S. citizens and residents.

8 “WTO council defers decision on PHL request to extend rice import restriction”, GMA News, November 28,

2012



TPP: NAFTA 2.0 or Doha Revisited?

54.

55.

56.

This has been resisted, and if the U.S. does not change its approach, the IP initiative --
which is already fragile and battered -- will crash and burn. The U.S. is expected to
continue reworking its initial proposal to try to garner more support.

The U.S. will table new language making SPS disciplines which go beyond the WTO
enforceable. This is an important shift off the fence for the USA, where farm groups
have apparently prevailed over scrutiny-averse regulators.

The U.S. and Australia are still at odds on how to approach e-commerce, especially as
Australia is worried that the privacy of its citizens could be compromised.

What is in the TPP for Canada?

S7.

58.

59.

60.

61.

62.

63.

64.

Gordon Ritchie, who was so pivotal in negotiating Canada-U.S. Free Trade, suggests the
TPP will not be worth much to Canada. | agree. On the economic issues, the near-term
prospects are, frankly, underwhelming.

The Trans-Pacific Partnership may be more important for what it can become than for
benefits that can be expected from the current membership. Canada has FTAs with four
participants; the others, except for Vietnam, are rather small and some are quite distant
geographically.

Participation in the TPP raises more questions for Canada than it answers.

Canada has negative trade balances with all members of the current TPP group other than
the U.S. and Australia. Chile and Canada recently updated and enriched their 1997 FTA,
adding financial services and updating numerous other provisions.

With Japan as a participant there could be very real and very important gains for Canada.
Without Japan, TPP as currently envisaged would more likely be a gift to Washington
with benefits to Canada being marginal and illusory.

Will Japan join the negotiations any time soon? Prime Minister Noda opened the TPP
window a crack late in 2011, and followed up with additional teasers before dissolving
the Diet for election, making it an election issue in Japan.

There has been support for TPP from Japan’s opposition leader Shinzo Abe, and a recent
survey in Japan found 48% in favour of TPP and only 27% opposed.’ Japanese media
reports suggest the 27% opposed are a very noisy minority. The TPP is particularly
important for Japan because it would include Tokyo’s biggest trade partner — the United
States. The Japanese economy desperately needs revitalization.

Canada is in the TPP largely for defensive reasons. In a nutshell, it is better to be inside
the tent, sharing preferences than outside losing markets to the preferences enjoyed by
others.

9

“The Kamikaze election”, The Economist, November 17, 2012
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Every time the United States negotiates another FTA, Canada’s preferences in our most
important export market are eroded. Because resources have become a much greater part
of our declining exports, the impact is concentrated in manufacturing jobs.

For Mexico, Chile, Peru and Singapore, the TPP is also a defensive exercise insofar as
the U.S. is concerned

Canada needs free trade agreements to expand its exports of manufactured goods and
services. Canada does not need free trade to export rocks and logs. Raw or semi-
processed raw materials are largely duty free in the markets of our major trading partners.
And if export controls are removed in TPP, there will be a lot more log exports.

There is little new market access that Canada can gain from Chile, Peru and Mexico. The
U.S. has made it clear that market access discussions with Canada will be one way —
South.

Canadians do not own a lot of intellectual property — and investment has been addressed
in Canada’s extensive network of FIPAs.

If the TPP works, it will be a platform to expand trade in Asia. That is its principal value
to Canada.

There are different motivations among the TPP Parties. These could change as the
possible outcome becomes clear, but the following points examine some of the current
motivations.

New Zealand, Brunei, Vietnam and Malaysia do not have FTAs with the USA. This is
their chance to catch the brass ring on the free trade carousel. Perhaps their only chance.
These countries want to be on the inside. But will they resist excessive U.S. demands?

New Zealand, preparing to host Round XV, has declared that they will walk away from
TPP if dairy markets are not opened and their Pharmac is not excluded from provisions
on state-owned enterprises and access to medicines.

New Zealand has been very concerned about possible anti-China optics of the TPP. Are
Prime Minister Key’s demands an ultimatum or is New Zealand preparing an exit ramp to
avoid friction with China?

Those countries with FTAs with the USA -- Chile, Peru and Australia -- will gain little on
market access, except with those countries currently outside their FTA networks.

Mexico and Canada have different interests than the others because NAFTA goes further
than FTAs among the parties and the North American economy is so integrated.
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77,

78.

79.

80.

81.

NAFTA would benefit from revisions in the regulatory chapters without quantum
changes in market access. Canada and Mexico — who are well integrated in the Eastern
Pacific — will have to focus their market access gains on the Western Pacific, New
Zealand and Australia.

It is far from clear how tariff schedules and rules of origin will be integrated and
harmonized. The U.S. appears to be too focused on its own bilaterals to be concerned
with this.

We have examined public expressions of concern*® by Chile about imbalance in the
TPP.M

Chile has FTAs in place with all other TPP members. Chile and Vietnam concluded their
FTA while the TPP was being negotiated.

Chile’s trade policies are built on an impressive network of FTAs. Chile, together with
Peru, Colombia and Mexico, has formed the Pacific Alliance to improve Latin American
trade ties with Asia. Canada prudently requested observer status to the Pacific alliance
and has been accepted.

Will the TPP protect Canadian Jobs?

82.

83.

84.

85.

The answer is no. NAFTA did not. And there is nothing in the TPP to discipline or limit
domestic subsidies in the U.S. to agriculture and to manufacturing.

The U.S. offers generous locational subsidies that often take the form of financing of
plant construction and training through tax-free revenue bonds. This is cheap money to
attract investors and jobs.

Why did Hyundai and Kia locate in Georgia and Alabama? Because local governments
contributed over $650 million towards the companies’ $3 billion investment in creating
what was expected to be more than 5,000 jobs.*> Why consider Ontario?

The State of Tennessee paid Electrolux $188 million to build a $190 million plant which
moved jobs from L’Assomption, Quebec to Memphis.*®* A very sweet deal for Electrolux.
How does Quebec compete with this?

10" «“Chilean Trade Officials Question #TPP Benefits at Seminar in Santiago”, InfoJustice.org, April 16, 2012;
“Direcon reconoce opcion de no suscribir TPP si el acuerdo no favorece a Chile” “Chile Threatens to Pull out of
TPP because of U.S. IP demands”, InfoJustice.org, May 10, 2012

1 «Coping with multiple uncertainties: Latin America in the TPP negotiations”, by Sebastian Herreros, Geneva,
September 24, 2012, sebastian.herreros@cepal.org

12 “‘Transplant’” Automakers Get Over $3.6 Billion in Subsidies; More Unions, Ralph Nader Comment”, Huff
Post — Business, December 13, 2008 — and — “Kia’s Impact Wide in West Georgia”, GPB news, by Jeanne Bonner,
November 30, 2011

3 “Memphis Electrolux hiring goes through Workforce Investment Network”, The Commercial Appeal, by
Thomas Bailey Jr., October 12, 2012
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86.
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89.

Electrolux didn’t move because they were Elvis fans who wanted to be closer to
Graceland, or because they enjoyed evenings on Beale Street. Tennessee showed
Electrolux the money and it was au revoir.

This is not free trade. It is not fair trade. These are trade related investment measures
which should be condemned. U.S. states argue they are competing with each other,
which is true. It explains the race for the bottom. It does not make the subsidy battle less
distorting, nor less injurious to Canada. These are investment incentives that should be
banned or at least strictly disciplined.

Nothing is likely to happen to these subsidies. The “fair” in “fair trade” is only for optics.
There are no rules in a knife fight. There are no rules in a trade negotiation. It is not
about right and wrong. It is about big and little.

The issues listed above do not reflect all U.S. exclusions from a compressive TPP. There
will be further exclusions and reservations by all parties.

The TPP and the “Pivot” in the Asia-Pacific Region

90.

91.

92.

93.

94.

The Congressional Research Service'® reports TPP is tied to President Obama’s “pivot to
Asia”. The perception that the center of gravity of U.S. foreign, economic, and military
policy is shifting to the Asia-Pacific region is an important counterweight to the rising
economic and military influence of China. The TPP is an important element in the U.S.
“rebalancing” toward Asia.

China is not standing idly by while the prodigal son returns to its neglected extended
Asian family. Beijing considers the TPP to be designed to exclude and isolate China.

China’s counterpunch is support for the Regional Comprehensive Economic Partnership
(RCEP), also known as ASEAN Plus 6, recently launched at Phnom Penh, among Brunei,
Cambodia, Indonesia, Laos, Malaysia, Myanmar, the Philippines, Singapore, Thailand
and Vietnam, plus China, India, Japan, Korea, Australia and New Zealand.™

In true ASEAN fashion, the RCEP will be more flexible and responsive to individual
differences than the TPP. Some ASEAN members not having FTA access to the USA
(Malaysia, Vietnam, Thailand and Brunei) will test the waters in both negotiations.

For those frustrated with inflexible U.S. demands in the TPP, the RCEP is an option.
Given China’s involvement and India’s, RCEP would cover nearly five times the GDP
that the TPP could.

14

“Pivot to the Pacific? The Obama Administration’s “Rebalancing” Toward Asia”, CRS Report R42448,

March 28, 2012

15

“Obama’s Asia Trip, Congress Out, Colombia FTA Meeting, Ex-Im Impact Policy”, Inside U.S. Trade,

November 19, 2012

10



TPP: NAFTA 2.0 or Doha Revisited?

95. Critical mass is very important to TPP. The TPP of nine seriously fell far short of critical
mass. It was underwhelming.'® Canada and Mexico have helped on this and the TPP
desperately needs Japan to join. The U.S. cannot afford to lose any of the existing eleven.

Did Canada make advance concessions to the USA to get to the table?
96.  The official answer is no. And as was the case with CETA, everything is on the table.

97.  While Canada has made a number of concessions to the U.S. on items on the ever-present
U.S. shopping list, we will never know in this nearly totally opaque process whether the
timing of any moves that could be viewed as concessions were related to expediting
Canada’s invitation to join the talks.

98.  OnlJuly1, 2012, Canada’s tourist exemptions were harmonized on the U.S. exemptions.
The maximum exemption available after two days away has been doubled to $800. This
gift to Washington was a pleasant surprise to many Canadian consumers, and was
undoubtedly welcomed by American merchants.

99.  The losers in this harmonization are Canadian merchants, particularly those located close
to the border. They have been and will continue to be hurt by increased cross border
shopping encouraged by the strong Canadian dollar. Estimates of $5 billion Black Friday
spending this year by Canadians crossing the border show the generosity of this gift.

This concession resolving — a long time U.S. irritant — appears to have been made with
little adverse political impact.

100. The budget also increased the scope for foreign ownership of cellular telephone service
providers — a gift to Canadian consumers.

101.  Another example is the decision to harmonize container sizes for processed food
products.’” U.S.-based and owned food companies will now find it easier to serve
Canada from their U.S. plants. The great sucking sound from the South will be Canadian
plants and jobs migrating to the U.S. as if this technical barrier is removed. This proposal
seems to have been put on the back burner for further consideration.®

Is the U.S. making TPP more of a gamble than a negotiation?
102. The TPP negotiations are based on a shakg/ foundation. Congress has not granted Trade

Promotion Authority (TPA) for the TPP.* Without TPA, trade agreement negotiations
are fraught with risk and uncertainty. It is folly.

16
17
18
19

“TPP negotiations present far more questions than answers”, iPolitics, by Peter Clark, October 12, 2012
“A food fight worth having”, Financial Post, Terence Corcoran, November 22 2012

“Keep container sizes the same say processors”, Better Farming, November 9, 2012

“Pivot to the Pacific? The Obama Administration’s “Rebalancing” Toward Asia”, CRS Report R42448,
March 28, 2012
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103.

104.

105.

106.

107.

Without TPA, the TPP negotiations are a crapshoot for other countries. Without TPA, all
Trans-Pacific partners are exposed to the virtual certainty of having to re-negotiate with
Congress a hard fought, done deal.

The TPP is nowhere near finished. On several important issues, it appears to be stuck in
neutral. It will, like all other free trade negotiations, be about hard fought exclusions. In
Asia, there are alternatives to the TPP for ASEAN members. The RCEP will be much
more user friendly and flexible. This will feed dissent and objections to U.S. demands.
In the Americas, all participants already have FTAs with Washington.

Will TPP be Doha revisited? The United States cannot afford this. U.S. stakeholders are
questioning the extent of the focus on SOEs and its effects. They are openly pressing for
flexibility to keep the other parties at the table.

The Americans are skilled and generally very pragmatic negotiators. They understand
the art of the possible and the art of the deal. They should recognize and try to rebalance
their approach.

If not, President Obama’s decision to join the TPP on the 8" anniversary of the Doha
declaration could lead the TPP to the same fate.
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THE TRANS-PACIFIC PARTNERSHIP AGREEMENT: AN OVERVIEW

108.

109.

110.
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112.
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114.
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117.

When U.S. President Barack Obama refers to “organizing trade relations” as a priority he
means, of course, the Trans-Pacific Partnership agreement - better known as the TPP, a
name designed to make one run for the hills or the Shopping Channel.

With apologies to Winston Churchill, the Trans-Pacific Partnership is a riddle inside an
enigma which defies solution.

Though the TPP has been heralded as a high quality and comprehensive “21st century
trade agreement” (or Economic Co-operation Agreement), the negotiators are producing
something which will not likely meet the advance billing.

The TPP is built on the P-4 among Brunei Darussalam, Chile, New Zealand and
Singapore. The TPP negotiating group now encompasses eleven countries. The seven
who have joined the negotiations are Australia, Malaysia, Peru, Vietnam, the

United States, Mexico and Canada.

Japan’s Prime Minister Noda has been running hot and cold, and the issue of joining and
TTP membership is now an election issue in Japan.

Thailand may be in before mid-2013. There have been suggestions that the Philippines,
Indonesia and Korea could also join the pack.

Based on current information, the TPP will be very different than the P-4. It will be more
extensive, more intrusive and less flexible.

The TPP is not all about sandals, diapers, detergents and cucumbers. In some ways it is
about how we live, our healthcare, access to medicare and our way of life. It is about how
we preserve our heritage and culture. And it is about how those whose ideas shape so
many things are properly compensated for their achievements.

It appears that the TPP negotiations are a hub and spoke arrangement with the U.S. at the
centre. The U.S. is essentially negotiating separately with the other 10 partners is
proving to be a frustrating process. The U.S. has hijacked the agenda by preparing the
texts. Most of the recent meetings have been in the USA because the host can set the
discussion agenda.

It is not a true negotiation. On many of the new issues, the terms and conditions are
being dictated by the largest player.
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TPP Goals and Objectives®

118.

119.

120.

121.

122.

The general objectives of the TPP are as follows:
- Create a Free Trade Area for Goods, Services and Investment.

- Resolve problems presented by the current trade system, mainly non tariff
measures (spaghetti bowl, trade facilitation, non tariff measures, internal barriers).

- Establish a “Next Generation” agreement that goes beyond traditional trade
agreements.

In order to achieve these objectives, it will be necessary for participating countries to
commit to compromises that go beyond what has traditionally been negotiated in
previous trade agreements. This encompasses not just going beyond the types of
compromises seen in traditional chapters in P-4, NAFTA and KORUS, but also the
inclusion of chapters on entirely new obligations and disciplines.

Political leaders on both sides of the Pacific have trumpeted the goal of ensuring
comprehensive market access by eliminating tariffs and other barriers to goods and
services trade and investment. The desired outcome is the creation of new opportunities
for workers and businesses and immediate benefits for consumers. Based on our findings,
describing the TPP as “comprehensive” is a gross exaggeration.

Regional integration is important to facilitate the development of production and supply
chains among TPP members, to support the goal of creating jobs, raising living standards,
improving welfare and to promote sustainable growth in TPP countries.

The TPP will build on work being done in APEC and other fora by incorporating four
new, cross-cutting issues:

i)  Regulatory Coherence;

i) Competitiveness and Business Facilitation;
iii) Small- and Medium-Sized Enterprises; and
iv) Development.

Regulatory Coherence

123.

124,

What is Regulatory Coherence? Our experience in NAFTA suggests that the target is
regulatory harmonization. This is an elusive target — but a target nonetheless.

Is it ‘do it my way or the highway’? Is it perpetual monitoring and consultation? Will
other TPP countries welcome U.S. oversight and lobbying of their regulatory process
within the context of a Partnership Agreement? Will involvement of other countries in
the already overcomplicated U.S. system fly in Washington? Not likely.

% Much of the information relied upon to complete this section was sourced from Congressional Research Service
and USTR. The views are essentially American news, but it is these views the other members must understand.
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125.  Commitments will promote trade between the countries by making trade among them
more seamless and efficient.

The use of good regulatory practices for planning, designing, issuing and
implementing measures to enhance regulatory co-operation in order to further
those objectives and promote international trade, economic growth and
employment.

The difference seems to be between a desire for regulatory coherence which
could mean harmonization and a willingness to undertake the expense and
resource-draining changes needed to ensure good_regulatory practice on the
TPP model. There are differences which go beyond the words.

126. We would not expect that other parties will be keen to have the U.S. drive their
regulatory processes. This chapter certainly should not be subject to dispute settlement,
nor establishing any baseline or undertaking for purposes of investor state arbitration.

127.  Achieving universal scope for this chapter will be difficult. Unitary states, will not want
the U.S. to assume that it can simply exclude state regulation from its undertakings.

Competitiveness and Business Facilitation

128. Commitments will enhance the domestic and regional competitiveness of each TPP
country’s economy and promote economic integration and jobs in the region, including
through the development of regional production and supply chains.

This is about building and promoting supply chains. It has become a hot button
motherhood issue — for some. For others, it will be viewed as intrusive. They
will not buy into the corporate agenda behind the initiative.

Like so many other TPP issues, participating countries need to ask, what is in it
for them?

Supply chains generally operate among businesses — who will have the normal
profit motivation to develop, maintain and nurture them? Is this a proper
domain for government?

Supply Chain management should be a business driven initiative where ROO
and tariff removal facilitate business decisions. Does it need a separate
chapter? One must also ask how much integration is desirable. Should this
happen or be driven by the agreement?

We have heard that the TPP proposes activity programs for signatories. Does
this make sense? Who designs the programs? Who will they benefit?

Is this a feel-good exhortation — or some form of obligation? Should it be
subject to review?

How many want to take on obligations in this area?
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There is such a thing as too many Committees, particularly where nearly every
chapter seems to have one.

Small- and Medium-Sized Enterprises

129. Commitments will address concerns small- and medium-sized enterprises have raised
about the difficulty in understanding and using trade agreements, encouraging small- and
medium-sized enterprises to trade internationally.

Development

Promoting small and medium sized businesses and making FTAs friendlier to
them is an Obama Administration objective.

This requires special and differential treatment for developing countries.

The TPP is not an agreement among equals. There are parties at different levels
of development and this must be taken into account. Ambitious development
goals also applied to the Doha Development Agenda. It may seem to be cynical
but the DDA goals were dead on arrival in Congress.

This chapter has been completed. It was not controversial. There are no real
obligations -- certainly none worth disciplining under dispute settlement.

It is a feel-good chapter designed to make the deal, which has been so
influenced by large multinational corporations, more friendly to small and
medium sized enterprises.

President Obama has claimed this is an important objective of his trade policy.

How real will it be and will it make a difference? These questions are as yet
unanswered.

Goals about women and economic growth should not be the subject of debate
and disagreement.

Ensuring or appearing to ensure development goals makes it easier for smaller
or less developed countries to buy into the deal but based on what we have seen
they will soon run afoul of the basic mercantilist goals of the TPP.

130. The Development chapter has been completed. It is essentially a motherhood chapter.
Who can object to development?

It envisages comprehensive and robust market liberalization, improvements in
trade and investment enhancing disciplines, and other commitments, including
a mechanism to help all TPP countries to effectively implement the Agreement
and fully realize its benefits. It will serve to strengthen institutions important
for economic development and governance and thereby contribute significantly
to advancing TPP countries’ respective economic development priorities.

The advance billing certainly talks the talk — will it walk the walk?
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ANALYSIS

131.

132.

133.

134.

135.

136.

137.

138.

139.

140.

Perhaps above all else, negotiating a deal such as the TPP requires a creative tension
involving the preservation or sacrifice of sovereignty and national identities.

Though I have long been an ardent promoter of free trade and regional integration, I am
having difficulty placing great faith in the TPP initiative. To begin with, the extreme
secrecy raises doubts, if not suspicions.

While we are awash in soaring rhetoric, the details are scarce. Washington has pitched
the TPP as a comprehensive 21st century trade agreement while Australia refers to
elements of the deal being “gold standard”. What does this mean? The world abandoned
the gold standard in 1972 with the Nixon shock. And, it is not coming back. At best, the
TPP will be (10 karat) gold plated.

But, the TPP is supposed to be high quality. If that is the case, the questions become ““for
who?”” and “will it be balanced?”” One wonders how much different can the TPP text be
than the NAFTA or more recent FTAs concluded by the USA (e.g., the Korea-U.S. FTA,
aka KORUS).

We are told that the TPP is an ambitious, far-reaching agreement. But the reality is that, if
and when it is concluded, it will not be comprehensive. There will be similarities to
NAFTA and KORUS but the list of exclusions is extensive and may grow.

The TPP will supersede existing arrangements. This is the case because where there are
differences in the terms of two trade agreements governing the same parties, the later in
time agreement prevails.

With this in mind, it is important to acknowledge that the TPP will change NAFTA. One
can argue that after 25 years, the Canada-U.S. Free Trade Agreement (CUSTA) and its
NAFTA offspring might well benefit from some tweaking and massaging.

While true, we should be aware that, on balance, Canada would likely pay more in this
game than the United States. Reopening NAFTA on a broad scale would be unthinkable
to all three governments. It is a deep, dark Pandora’s Box of political problems. Updating
NAFTA through TPP could provide the necessary cover.

The TPP will supersede NAFTA in a number of important areas. Even the U.S.
International Trade Commission admits there is not much in the deal for Canada and the
U.S. bilaterally in TPP. Indeed, without Japan in the negotiations, Canada will likely be a
net loser.

Unless over-reaching, unbalanced and inflexible U.S. demands frighten other participants

away from the deal, TPP could be a template for future trade in the Pacific Rim and
perhaps beyond. However, it remains to be seen whether or not the TPP is the best
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141.

142.

143.

144,

145.

146.

147.

148.

vehicle for improving Canadian trade and investment opportunities with Asia.
Fortunately there are other options.

At this point, participation in the TPP raises more questions for Canada than it answers.
As noted, with Japan as a participant there could be real gains. Without it, TPP as
currently envisaged would more likely be a gift to Washington with benefits to Canada
being marginal and illusory. Fortunately for Canada, Trade Minister Ed Fast has made it
clear that Canada will not accept bad or unbalanced trade deals. Break a leg, Minister.

It is not just NAFTA that is affected. The TPP will also supersede FTAs which Canada
has negotiated with other TPP members as well as bilateral and regional arrangements
among other members.

Those who are promoting the TPP want to change the world of business to the U.S.
model; indeed, in some ways they want to go beyond it. There are fears it will revive the
Stop Online Piracy Act (SOPA). This could seriously restrict personal freedoms on the
Internet, criminalize minor infractions and stifle “fair use” safe harbours available to U.S.
citizens.

The TPP missionaries are prudent to keep details of the initiative away from politicians
and the public. Transparency would almost certainly lead to its quick death.

In the U.S., other than those directly involved in the negotiations, there are only 600
business advisors who have access to the text. It is thus of little surprise that Congress is
not happy but it is important to note that the Administration has not yet asked Congress
for Trade Promotion Fast Track Authority. When that day comes, as it must, Congress
will extract its revenge and a key demand will be access to the negotiating texts.
Parliament should and would be justifiably outraged.

Different countries want and need the deal more than others. New Zealand and Brunei
were too small to be considered as candidates for FTAs with the USA. Vietnam has a
different economic and business structure — which on its own would raise problems for
the United States.

This will be New Zealand’s only opportunity to secure an FTA with the USA. Joseph
Stiglitz told New Zealanders that when small countries negotiate with large ones, because
they lack leverage, they inevitably have to make disproportionate concessions to get the
deal. In New Zealand’s case, the access in question is to the U.S. dairy market.?

While the concessions demanded by the U.S. may hurt interests in New Zealand, the
Kiwis clearly want the TPP for what it could do for access to the USA. Adding Japan
would be a major bonus. But will the Kiwis be able to find balance? And will N.Z. be
able to preserve PHARMAC? and fend off efforts to go beyond the WTO TRIPS
Agreement. The U.S. always demands a high price when they resell the same preferential

2L «No TPP deal unless dairy and Pharmac are in — Key”, The New Zealand Herald, November 26, 2012

2 hid.
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access to their market for the nth time. Will U.S. insistence on their agenda be a deal
breaker? Perhaps, but it is too soon to know.

Just how comprehensive is the TPP likely to be? It is more fragile than Washington’s
hype suggests. The recent media focus has been on how Australia and New Zealand can
carve out and shelter their own concerns from the universal ambition.

It is normal that parties to trade agreements will have sensitive issues which would
require special treatment. Culture, for example, has been an automatic carve out for
Canada. A non-starter. But, Hollywood will take dead aim at it, as they have in the past.

The TPP is built on the P-4 Agreement but the P-4 is flexible and less ambitious than the
TPP. Washington asked to join P-4, was welcomed and proceeded to hijack the process.

The P-4 addressed many of the same issues as the TPP, but in a more flexible and less
comprehensive way. P-4 examined strategic partnership. It did not address regulatory
coherence nor did it address financial services, investment, environment; labour issues;
and telecommunications.

The TPP as proposed by its U.S. drafters is a very complex agreement. There are
important issues in the TPP which have never been included in trade agreements. It goes
well beyond traditional trade agreements and certainly beyond NAFTA.

Is it as great as the Obama Administration claims, or have we signed up to buy a pig in a
poke? One must hope that unlike other recent U.S. initiatives the TPP is more substance
than spin.

The general objectives of the TPP in themselves are not misguided, wrong or evil. But
they seem to be perceived by the targets as an effort to Americanize the Asia Pacific
region. That is a tough sell, particularly when there is not much more in the deal for
countries which already have FTAs with the United States.

The U.S appears to be treating the TPP as a series of bilateral negotiations under a single
umbrella in a hub and spoke approach. The U.S. is, in effect, re-selling access to its
markets by trying to impose on the other participants its own agenda for the so-called
“21st Century issues”.

Australia and New Zealand have not yet been able to secure what they want in terms of
additional access to U.S. beef, sugar and dairy markets. There has been little or no
appetite so far for giving them what they want. But we do not expect either will accept
the U.S. position. Australia has already begun to flex it resistance.

| am concerned that the United States, despite claiming this is a high quality

comprehensive initiative, is far more focused on opening other TPP countries’ markets
than their own. And the new issues agenda is driven by and written by U.S. intellectual
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property owners and multinational business moguls wanting to protect their investments
and create seamless international operating environments.

The U.S., a much better preacher than a follower, has carved out complete areas of the
negotiations from the outset. U.S. states would get a free ride if these efforts succeeded.
This is the power of the pen gone wild.

I have little confidence that the deal will be balanced or as comprehensive as advertised. |
have previously described TPP as NAFTA 2.0. Those close to the actual negotiations
have corrected me — apparently, NAFTA 7.0 would be more accurate.

Will TPP live up to its advance billing? Not without a lot of work and much more
compromise.

The TPP negotiations are based on a shaky foundation. The Congressional Research
Service has noted the TPP negotiations are not being conducted under the auspices of
formal TPA — the latest TPA expired on July 1, 2007. While the Administration
informally is following the procedures of the former TPA it is running the risk of
problems down the road. If TPP implementing legislation is brought to Congress, TPA
may need to be considered if the legislation is not to be subject to potentially debilitating
amendments or rejection.”®

TPA — formerly known as “fast track” — is a statutory mechanism under which Congress
defines negotiating objectives and consultative procedures for trade agreements, and
authorizes the President to enter into reciprocal trade agreements governing tariff and
non-tariff barriers.?*

Under TPA, implementing bills for reciprocal trade agreements are considered under
expedited legislative procedures, that is, limited debate, no amendments, and an up-or-
down vote. The expedited consideration is conditioned on the President observing
certain statutory obligations in negotiating trade agreements, including notifying and
consulting Congress.

The purpose of TPA is to preserve the constitutional role of Congress to regulate foreign
commerce in consideration of implementing legislation for trade agreements that require
changes in domestic law, while also bolstering the negotiating credibility of the executive
branch by assuring that a trade agreement, once signed, will not be changed during the
legislative process. TPA expired in 2007 and, as of this writing, has not been renewed by
Congress.®

8 «The Trans-Pacific Partnership Negotiations and Issues for Congress”, Congressional Research Service, R42694,
September 5, 2012

2 bid.
% bid.
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Negotiating trade agreements with the U.S. if the Administration has not secured TPA
from Congress is fraught with risk and uncertainty. It is folly. That the Obama
Administration has not yet asked Congress for their blessing and guidance makes the TPP
negotiations a crap shoot.

The TPA approval process is a negotiation in itself between Congress and the
Administration. Congress will lay out demands and conditions for granting TPA which
will bind the U.S. negotiators. While the conditions imposed by Congress can be tough,
at least everyone knows the rules. Now there is about as much certainty as a trip to the
casino.

In addition, Congress may seek to weigh in on the addition of new members to the
negotiations, before or after the negotiations conclude. Canada and Mexico have been
approached. No doubt Congress told the negotiators what should be sought. Will TPA
formalize this?

How comprehensive will the TPP be?

169.

170.

171.

172.

| have never been persuaded that the TPP, an agreement with 26 chapters to be negotiated
among 11 countries at such different levels of development, could be concluded on a
truly comprehensive basis. It seems that the U.S. means it must begin with everything on
the table. But even that test is not met by the main promoter of the concept.

The traditional trade agreement issues are market access, which encompass tariffs on
agricultural and non-agricultural goods, sanitary and phytosanitary regulations, import
and export quotas, rules of origin, national treatment, trade remedies, technical barriers to
trade and trade in services.

There are also many “behind the border” issues which give the prospective deal its 21st
century label. These include competition policy, investment, intellectual property,
government procurement, transparency, regulatory coherence. These cover issues like
patent and copyright protection, expropriation and discriminatory treatment of foreign
investments and state-owned enterprises. While it tries to open markets for farm products
around the Pacific, it does nothing to address trade and production distorting domestic
farm support.

The U.S. approach on new issues flows from a 2007 congressional bi-partisan consensus
which defined and established the terms for U.S. trade agreements with developing
countries. The consensus addresses:

1. Labour —itis no surprise the consensus ignores U.S. failure to ratify several
important ILO core labour standards. The U.S. position caters to U.S. organized
labour.

2. Environment — which demands participation in certain (Multilateral
Environmental Agreements) MEAs to which the U.S. is a member as well
enforcement under the FTA.
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3. Intellectual Property — U.S. objectives are captured in a very extensive listing
relating to medicines and pharmaceutical patents.

4. Investment — could be seen as NAFTA plus.

Government Procurement — it links procurement to labour standards and labour
conditions and promotion of environmental protection in government
procurement (Nancy Pelosi has already pushed legislation to ban the use of oil
sands products by the U.S. military.)

Expect carve-outs, exclusions and exceptions to be the rule

173.

174.

175.

176.

Even with a supposedly comprehensive approach, the U.S. has built in its own important
carve outs and non-negotiable issues. There were several discussions with Inside U.S.
Trade and “leaks” have revealed a bit of detail and truth.

Thus, the TPP will be like every trade agreement of any significant ambition. There will
be exclusions and exceptions. The general exceptions and national security provisions of
Articles XX and XXI of GATT (1994) will be imported into TPP. Then country-specific,
sensitive issues are carved out. This is the way it is always done. TPP will not be any
different in this respect.

Indeed, all participants have problems which will dilute the advertised
comprehensiveness. We predict with great comfort that there will be a detailed chapter on
exclusions. In other chapters, the scope of coverage will in effect define the exclusions.

A trade agreement without a safety valve for economically and politically sensitive issues
is inconceivable — in fact is not negotiable. If there are exceptions for one, there must be
exceptions for all.

A balance of exceptions must be found

177.

178.

179.

The key to negotiating a successful agreement, in order to enjoy all the benefits which are
easy to agree, is finding a balance of exceptions. Indeed, without safety valves and
exclusions, few countries could accept these broadly-based agreements. Sovereignty
matters, so do special conditions or situations of individual countries. That is what the
real negotiations are about — finding mutually acceptable common ground.

What are the exceptions in the TPP likely to be? These will number in the dozens. When
the detail is revealed, Canada will find that they will be able to work with like-minded
countries, including Australia and New Zealand, to advance common causes. The
negotiating is far from over. Indeed, in some areas it has only begun.

Sensitivities abound in all potential TPP countries and across the most contentious issues.
Some of the disagreements are clear and public. Others are buried in the detail of other
agreements and reports. The devil is always in the details. In this deal, the devils travel in
packs.
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We should not assume that the TPP will be concluded on the basis of the current

texts. The negotiations are likely less than half done. Remember how the WTQO’s Doha
Round has been 80% done for years? Unless and until the U.S. agrees to additional
balance, TPP — like Doha — will likely drift while participants explore other options.

If and when TPP is concluded, it may attract additional members. Some of the larger
members of ASEAN, as well as Japan and Korea, would make early investment in the
TPP farsighted and worthwhile. Without critical mass Canada would be another spoke to
the U.S. hub in the TPP wheel. Is it worth all the effort if that is all we can expect?

The so-called 21st century trade agreement negotiations venture deeply into new areas
such as all aspects of intellectual property rights investment and protection, which are
more divisive than cohesive.

Other issues like government procurement, trade in services, labour and the environment
and competition policy, which crashed and burned at the WTO Doha Round Ministerial
at Cancun, are not acceptable to many countries less developed than the United States.

Excessive secrecy

184.

185.
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Years of experience have left me very accustomed to the fact that, by necessity,
negotiations are conducted behind closed doors. Trade negotiations are not a spectator
sport. They could be a cure for insomnia. In the WTO, negotiations are confidential but
“Chair’s texts” on nearly every aspect of the negotiations are available to the public. The
TPP negotiations, however, take secrecy to another whole level.

The TPP negotiating process is secretive in the extreme. The negotiating texts must
remain secret until four years after the deal is done or it collapses or implodes. Thank
heaven for leaks — | expect we will see more of them.

The negotiating texts state:

Declassify on: Four years from entry into force of the TPP agreement or, if no
agreement enters into force, four years from the close of the negotiations.

What does this mean? Surely if a deal is done, this does not mean the details will be
secret for 4 years after it is concluded? This, of course, is theatre of the absurd. It makes
no sense — like much about these negotiations. What do the words mean?

Congress may soon force the Administration’s hand. But this will involve limited and
balanced access. Exposing the texts to daylight and broad scrutiny could have potential
disastrous implications for the ability of negotiators to negotiate. The U.S. has been its
own worst enemy by misplaying normal negotiating confidentiality rules so that the
secrecy has become more controversial than the substance.

Will there be consultations in Canada with stakeholders as there are in the U.S.? There is
a structure for consultations in Canada but will it extend to sharing texts? Probably not.
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Will stakeholders be able to discuss the real details with Parliamentary Committees? One
would hope that the consultations will be about the real issues under discussion and not
hopes and fears stirred up by anti-corporate, anti-trade activists.

Never before has the secrecy surrounding a trade negotiation been so absolute. Even
Congress has not seen the texts. | respect and follow Inside U.S. Trade assiduously. But |
do not want it to be my only source of information. | wonder how all the information
provided by U.S. negotiators fits with the confidentiality restrictions. Just wondering. We
know the leaks are strategic for the most part but even the spin contains some information.

The plan seems to be to prevent the masses and their elected representatives playing a
role in shaping this deal. Wrap it up in a total package with a lot of chapters no one can
understand or care about and congratulate the architects of the deal for their vision.

I normally encourage negotiation of free trade agreements. | was an advisor to
Parliamentary Committees on CUSTA and NAFTA. I believe in free trade. Canada needs
to replace declining exports to the United States. But the FTAs must be balanced.

My conclusion at this point is that the TPP is not balanced.

What are the implications of Canada and Mexico arriving late to the negotiating table?
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Because of the secrecy surrounding the TPP and the negotiating texts, Canada — in
pursuing the TPP sight unseen — was buying a pig in a poke. And without Japan in the
mix, it is a rather unattractive, scrawny pig.

Canada and Mexico must accept and cannot re-open the negotiating texts which have
been completed. U.S. negotiators had been on a global crusade to other TPP participants’
capitals trying to close additional chapters before Canada and Mexico came on board. It
did not work.

As it turns out, what is done is largely, if not exclusively, organizational and tangential to
the core issues. The three concluded chapters deal with: i) Small and Medium Size
Enterprises; Co-operation; and iii) Administration.

And USTR has requested that the texts could be re-opened if and when Japan joins.?® A
double standard. Why not. Let’s make up the rules on the run.

So, not much water has passed under this bridge after 14 rounds of negotiations. Did
Canada miss much in the forced delay in its participation? Not much substance — and
flavour does not count.

Some participants are asking what is in this U.S. centric deal for them. Canada too will
need to assess this — and soon.

% «U.S. Official: TPP Could be Reopened if Japan Joins After Entry Into Force”, Inside U.S. Trade, July 6, 2012

24



TPP: NAFTA 2.0 or Doha Revisited?

201.

202.

We can only assume that part of the price to be paid for admission is acceptance of the
bizarre and unprecedented confidentiality. It is a fact that negotiations cannot be done in
the press or even in the sunlight. Canadians, Americans and citizens in the other TPP
countries have much at stake — more than in any other so-called trade agreement.
However, Parliamentarians and stakeholders need to be consulted, even if only on a
general level. Keeping politicians and stakeholders in the dark like well-fertilized
mushrooms cannot and should not continue.

Fortunately, while an imperfect solution to the excessive secrecy, leaks have revealed a
significant part of what we should know. Inside U.S. Trade — which clearly has excellent
access to otherwise tight-lipped U.S. negotiators and always loquacious U.S. legislators
and stakeholders — has published reports with the following headlines in recent weeks
and months:

- Franken Seeks Support For TPP Letter On Buy American Provisions, Strong
Rules Of Origin, Labor Enforceability

- Administration Objects To Footwear MTBs, Trade Groups Fight Back

- Health Groups Urge Obama To Not Demand IPR Changes For Thailand In
TPP

- Civil Society Groups Urge Thai Prime Minister To Reconsider Joining TPP,
Citing Health, Farming

- State Legislators Meet With USTR Officials To Air Worries About TPP
- Canadian Producers Call On Ottawa To Exclude Lumber Issues From TPP
- Australian TPP Proposal Could Impact U.S. GSM 102, Food Aid Programs

- Hatch Blasts Administration For Delaying Currency Report; Pushes For TPP
Disciplines

- Mexican Energy SOEs Likely Fall Outside Scope Of U.S. Proposal In TPP
- Canadian Industry’s TPP Demands To Target ‘Buy American’ Policies

- Eleven Senators Push For Binding, Enforceable Environment Rules In TPP
- Provinces Likely To Play Lesser Role In TPP Than In Canada-EU FTA

- InTPP, U.S. Automakers Face Balancing Act In Proposing Rules Of Origin

- Ontario, Quebec Forest Industries Call On Canadian Government To Exclude
Lumber Issues From TPP Talks

- With Canada-EU FTA At Crucial Stage, Links To TPP Negotiations Seen
- Some Business Reps Question Emphasis On SOE Disciplines In TPP Talks
- Canadian Producers Call On Ottawa To Exclude Lumber Issues From TPP

- Doctors Without Borders Warns Thailand ’s Participation In TPP Could Raise
Price Of HIV Medicine
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203.

State Legislators To Air TPP Worries In Meeting With USTR Officials

USTR Deliberations On TPP Medicines Proposal Hamstrung By Elections
USTR Official: U.S. Still Faces Big Challenges On TPP Data Flow Proposal
Senate Republicans May Demand Changes If Final TPP Deal Unsatisfactory
U.S., Australia Make Little Headway On Resolving Data Flow Issue

TPP SOE Talks Slowed By Domestic Processes, Australian Ag Demand

U.S., Australia At Odds Over Separate Lane For Express Shipments In TPP

Conservation Group Raises Alarm Over TPP Environment, Investment
Chapters

Australian Unions, Activist Groups Lean On Government To Resist Investor-
State Mechanism

Textile Groups Oppose Industry Proposal For Lenient Legwear Rule Of
Origin In TPP

Australian Opposition On Key U.S. Priorities Emerges As Hurdle In TPP

Letter To Kirk, Nunes Raises Alarm Over Lack Of SPS Enforcement
Mechanism In TPP

We have also gained interesting insights and information from Simon Lester’s
WorldTradeLaw.net blog®” and from Scott Lincicome,? and others following the
negotiations.

The expansion and extension of U.S. rule

204.

205.

206.

The TPP could result in extra-territorial application of U.S. laws, particularly in the
Intellectual Property area, including criminalization of non-commercial infringement.
Ask Kiwis about the Megaupload fiasco that found the N.Z. Government illegally spying
on its own citizens.

Will the U.S. extend its own “fair use” protections in IP law to the TPP? Are all of the
U.S. demands consistent with U.S. law — or what Congress has been prepared to consider
reasonable legislation for American voters?

A BBC report of August 8, 2012, entitled “American Law: How non-U.S. companies are
affected”, asks the question, “Does the U.S. have a legitimate right to intervene in the
behaviour of companies and individuals, or indeed of countries, operating beyond its own

borders?”

2T http://www.worldtradelaw.net
% http://lincicome.blogspot.ca/
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207.

208.

209.

210.

211.

My answer, after having dealt with the extra-territorial initiatives of larger trading
partners for many years, is no. This is a very relevant question for the TPP intellectual
property chapter where the U.S. seeks to criminalize offences.

Clearly, the U.S. will need to dilute its ambition externally to secure consensus on a deal
and at home — particularly if it is to keep happy and onside the senators from the
southeast, who each have their own farm vote concerns (e.g., sugar, cotton and peanuts).

Analysts claim that TPP will determine (read restrict) what individuals can do freely in
the cyber economy and who from where makes economic decisions which affect our
lives. Commercial participants in the knowledge economy are concerned about more
rigid enforcement of IP rights having a stifling effect on innovation.

The U.S. wants to promote trade and investment in innovative products and services,
including those related to the digital economy and green technologies, and to ensure a
competitive business environment across the TPP region. The main challenge for the U.S.
is to sell these unbalanced proposals to the other ten parties.

TPP, like P-4, is designed to be a living agreement: to enable the updating of the
agreement as appropriate to address trade issues that emerge in the future as well as new
issues that arise with the expansion of the agreement to include new countries. Will or
should the extension of the TPP to new partners resemble WTO accession for China and
Vietnam? The terms will likely be take-it-or-leave-it and Washington will extract as
many additional concessions as possible from newcomers. This will ensure that the deal
is essentially unattractive to China.

Is the TPP an anti-China initiative?

212.

213.

214.

215.

New Zealand’s Trade Minister, Tim Groser, has expressly dismissed any suggestion —
coming from the U.S. — that the deal is about China. The assiduous TPP critic Jane
Kelsey recently observed that such a thing would be a deal-breaker. Earlier this year,
Groser told Radio New Zealand that he had made this clear to the Americans. “The
moment we smelt or sensed that this was an anti-China thing, we’d leave the TPP,” he
said.

While this seems to be a clear statement, Minister Groser later re-stated New Zealand’s
view. “There is no ambiguity around this,” he said. “TPP is not an anti-China strategy
whatsoever. And if it changed in its nature, we would actually not be part of it.”

Whether or not the TPP is an anti-China initiative is not as clear as Minister Groser
suggests.

For all that, even after President Obama confirmed his China strategy at the third

presidential debate (in Boca Raton, Florida), there’s no sign that Minister Groser is taking
his ball and going home. Maybe he didn’t catch the presidential debate on foreign policy.
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Regardless, the implication that the U.S. is using the TPP as a bayonet to thrust at the
Chinese is far from the only issue that is worth examining.

Sensitivities and Potential Gains

216. What are the sensitivities? The following is a partial list.

Let’s start with the main cheerleader for a comprehensive approach — the
United States of America. The U.S. is not re-negotiating market access with
Chile, Peru or Australia, nor with Mexico. Canada has been targeted for its
dairy and poultry markets.” What happens to these existing FTAs among the
members? What will become of the tariff schedules? Will there be a single set
of Rules of Origin or will these differ from country to country? Will some
order be brought to the spaghetti bowl of agreements among TPP partners?

What does the TPP mean for Canada’s existing FTAs with Chile®® and Peru? Is
there anything to be gained on market access? Is there a compelling need to go
beyond the new non-trade issues with these trading partners? The proposals on
these are 21st Century issues which benefit the USA far more than they do
Canada. Should Canada pay for advancing the U.S. agenda?

The United States and the TPP text are pushing for bans and disciplines on
export controls going beyond P-4. But the question is: is Washington prepared
to eliminate its log export controls? Don’t count on it.

The U.S. will have difficulty applying the State-Owned Enterprise section of
the Competition Chapter to its sub-national governments. The State governors
are powerful and they do not want the federal government to interfere in their
turf. Washington has made it clear that it applies only at the federal level,
ignoring the fact that most SOEs in the U.S. are owned by sub-national
Governments.

The Jones Act which requires that U.S. coastal shipping use U.S.-built ships
(bottoms) is a long-standing irritant to Canada and other TPP members with
shipbuilding industries. It is simply not negotiable. Congress will not accept its
elimination.

For the U.S., participation in the Government Procurement Chapter by its state
and municipal governments will be voluntary. Buy American is not likely to
disappear anytime soon — particularly in a deal where the U.S. has FTAs with
six of the ten other participants, and the other four are characterized as having
markets the size of San Diego — or, like Vietnam, sing from a different song
book. This imbalance with unitary states will be problematic.

29

“Pacific free traders eye Canada’s dairy, poultry markets, The Globe and Mail, by Barrie McKenna and

Bill Curry, June 20, 2012
% The Canada — Chile FTA was recently updated. http://www.international.gc.ca/trade-agreements-accords-
commerciaux/agr-acc/chile-chili/index.aspx?view=d
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e In government procurement, | expect we will continue to see generous U.S. set-
asides for Small Business, Minority-Owned Business, Women-Owned
Business and Aboriginal-Owned Business.

e  Will Canada benefit from the exclusion of sub-national government activities
from the scope of the TPP which have been proposed by the USA?
Government Procurement is an important example. On government
procurement, Canada seems likely to have a very far-reaching agreement with
Europe. It will include sub-national governments and municipalities. Why
should Canada accept a narrower deal with the USA?

e Then, of course, there is agriculture, a very challenging subject in WTO
negotiations. Fortunately for the TPP negotiators, the success of the TPP deal is
not contingent on progress on agricultural issues. In fact, it is barely a
negotiation about goods — unless Japan joins with its important market and
critical mass. Clearly, the U.S. wants to increase its exports and Japan inside
the tent would make that attractive.

e The U.S. will not change its sugar regime to benefit Australia. In fact, Mexico
is concurrently lobbying Washington not to provide additional access for
Australia.

e The U.S. is not likely to change its WTO-inconsistent cotton program, or
peanuts, nor liberalize any of its WTO tariff rate quotas. The U.S. maintains 54
TRQs on dairy, beef, peanuts, tobacco, olives and cotton products. The debate
about Canadian dairy and poultry is about TRQs, not supply management. In
the Chile-USA FTA many of the U.S. TRQs are listed in the market access
sections carving out access for Chile within the TRQs. Other products like
poultry were subject to TRQs which were phased out over an extended period
of time.

e  We do not expect the U.S. position on agricultural border protection/tariff rate
quotas or subsidies to come into the 21st century any time soon.

e New Zealand’s demands for access on dairy to the USA are being vigorously
resisted by U.S. stakeholders. These same stakeholders benefit most years from
subsidies to top up income for dairy farmers who cannot recover their costs
from the market. Leaving this to the end of the negotiations cannot be
comfortable for the Kiwis but U.S. stakeholders do not see much benefit from
opening the tiny New Zealand market.

e  Anexamination of New Zealand’s import barriers in the following areas shows
that most appear to be WTO consistent: Biosecurity Act; Fair Trading Act;
Smoke Free Environment Act; Food Act; Ozone Depletion Legislation.

e New Zealand is concerned about the impact of possible regressive changes in
patent protection on its PHARMAC (Pharmaceutical Management Agency)
plan and the potential cost of drugs to its citizens. They have seen the impact of
the Australia-USA FTA on Australia. This is a central part of the intellectual
property chapter. Canadians, too, will have similar concerns if the concessions
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are not made already in the Canada-European Union Comprehensive Economic
and Trade Agreement (CETA).

e New Zealand has tabled a position paper on Intellectual Property. Essentially
the Kiwis do not want to go beyond the WTO TRIPs Agreement. Neither does
Chile and there may be others. The U.S., on the other hand, wants to go well
beyond TRIPs to integrate the Anti-Counterfeiting Trade Agreement (ACTA)
and to revive the corpse of SOPA. TPP, like the Australia-USA deal, would
expand the length of copyright protection terms from 50 to 70 years after the
author’s death. The normally unpatentable — e.g., plan and animal life — would
be patentable.

e  Because of its isolated location New Zealand will resist more rigid disciplines
of its use of sanitary and phytosanitary regulations at a level acceptable to
Canada, U.S., Mexico and Chile. New Zealand continues to ban access to
Canadian fresh and frozen pork and poultry. When the Kiwi government
approved more reasonable access including for pork, farmers challenged the
liberalization the courts struck it down. We have situations where chilled pork
cannot be imported into New Zealand for fear that scraps thrown into garbage
may be fed to local swine. This notwithstanding that many years ago New
Zealand banned feeding garbage to its swine population.

e  Foreign ownership of farmland has long been a divisive issue in New Zealand.
Acquisition of 16 New Zealand dairy farms by Shanghai Pengxin has been the
subject of two court decisions after initial Overseas Investment Office
Approval of the proposed investment. The ‘right to purchase’ issue is now the
subject of a Supreme Court proceeding in New Zealand.

e  The free market government of John Key is no doubt concerned by comments
from the Chinese Ambassador to New Zealand that: “Fonterra in China is
facing a much fairer and welcome playground than Pengxin in New Zealand”.®

e New Zealand has concerns about Criminalization of IP infringement. Chile
finds the U.S. proposals in this area too intrusive. So does Canada, which has
introduced limited Financial Penalties for non-commercial infringement.
According to Michael Geist,* Chile has adopted provisions similar to Canada’s.

e The intellectual property chapter as drafted would empower U.S. companies to
enforce their patents in partner countries - a threat not just to the innovation
sector, but also to Pharmac’s ability to provide affordable drugs. Copyright
periods would be extended, parallel importing could become largely a thing of
the past, and even playing a DVD with a non-New Zealand region code would
be made a criminal act.

81 «China: We want stronger military ties”, The New Zealand Herald, by Audrey Young, September 22, 2012

% University of Ottawa law professor specializing in copyright, privacy, e-commerce, internet,
www.michaelgeist.ca

30



TPP: NAFTA 2.0 or Doha Revisited?

e  “Investor-state dispute provisions”, meanwhile, could entitle foreign investors
to sue the New Zealand Government in an international court of arbitration
should it introduce regulations deemed to damage that investment.

e New Zealand wants to target American regulators who are perhaps the least
used to co-operating in terms of the chapter on regulatory coherence. Similarly
the Australians are interested in exploring new disciplines on agricultural
subsidies and the Vietnamese and Malaysians want a major reform of trade in
textiles and clothing.

e  There are many other examples of challenging issues from investment to state-
owned enterprises to labour and environment issues. If the issues weren’t
challenging, TPP wouldn’t be worth doing much less taking two or three years
of negotiating effort.

e N.Z. negotiators have been quite active in resisting U.S. demands for radical
extensions to intellectual property laws, which are designed largely by and for
Hollywood. They fear the U.S. proposals would have a serious impact on
technology-driven innovation, open access to the internet, privacy and the
interests of ordinary consumers. So do New Zealand organizations ranging
from the Libraries Association, Royal Society for the Blind, Consumer N.Z.
and the local IT industry, who have co-sponsored a website
www.fairdeal.net.nz.

e The U.S. intellectual property rights holders tried and failed to achieve all of
their objectives in hard fought negotiations for an international copyright
agreement known as the Anti-Counterfeiting Trade Agreement or ACTA. After
the secret text was leaked in 2009, massive protests broke out around the world,
including in New Zealand.

e Renewed protests in Europe in 2012 saw the European Parliament
overwhelmingly reject the agreement. It seems unlikely to be ratified by
enough countries to come into force.

e The TPPA is now the vehicle for IPR “gold standard” global rules that will
bind all signatory governments through the next century and create rights that
the industry can enforce directly against governments in TPP dispute
settlements. The internet has proved that governments need flexibility to adapt
to new technologies and changing times but the users in many countries will
continue to object to restrictions on their freedoms.

e  There are interests in Mexico, Australia and New Zealand which are keen to
preserve their national identities and cultural sovereignty. Seem familiar?
These countries are justifiably envious of Canada’s cultural protections. In
CETA, the E.U. is pressing to eliminate the commercial aspects of these
cultural protections.

e  Australia is pressing the U.S. to deal with its export-distorting subsidies to
agriculture — principally export credits and food aid. USTR has undertaken to
consult its stakeholders about the Australian request but it is clear that USTR is
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not keen to do anything about any part of the U.S. farm support or import
regulatory regimes — and we should not anticipate early solutions.

e Australia is the first TPP participant to tie concessions or even willingness to
discuss new issues like disciplines on SOEs to progress in unresolved issues
from the Doha Round. As an example, Australia has linked discussions about
disciplines on State-Owned Enterprises to U.S. support for agricultural exports.
The U.S. has indicated it would consider these. Will this be real or are they
only looking to be seen to be doing the right thing? It will be hard to know
because the process is so incredibly opaque no one knows what is happening.
We expect to see more linkages. Australia will not be the last.

e Australia, like Canada has local content requirements for TV and radio
programming and also regulates movies in order to protect and preserve their
future. There have been indications of some openings for new technologies.

e  Brunei does not have a Competition Policy — they are too small — they do not
want one and do not need one. Government policy is not likely to be opened.

e A number of TPP members, including Chile, Peru and Brunei, have restrictions
on imports of used vehicles. Canada did, too, until the CUSTA. Canada’s
reason was to protect its dealership networks from good condition recent
vintage used cars from the USA. Others cite environment or road safety.

e  Brunei maintains export controls on salt, rice and sugar for security of domestic
supply. In addition, Brunei maintains price supports on paddy rice.

e  Malaysia wants nothing to do with financial controls which would prevent it
from managing capital flows in times of economic crises.

e  Brunei has constitutional requirements with respect to ownership in its oil and
gas sectors. There are exclusions in the P-4 Agreement among Chile, N.Z.,
Singapore and Brunei.

e  Brunei is no more likely to trade away its oil and gas sectors than the U.S. to
liberalize its sugar policy — which Australia wants so badly.

e  Mexico also has rigorous contracts on foreign investment in its oil and gas
sectors.

e  Chile has TRQs on imports of dairy products in the predecessor Trans-Pacific
Strategic Economic Partnership Agreement (i.e., P-4 Agreement). These TRQs
are quite tight and appear to apply only to New Zealand as neither Singapore
nor Brunei are global leaders in dairy exports.

e  Chile also has WTO-consistent price bands (to limit price fluctuations) for
certain agricultural products. An earlier version of the system was challenged
and condemned in WTO dispute settlement. Chile amended these to bring them
into conformity with the WTO rules.
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The U.S. position on state-owned enterprises (SOE) has run afoul of Singapore
— a free port which is a prime mover in Asia for reducing and eliminating
barriers to trade in goods, services and investment.

Vietnam, too, will have problems with the SOE provisions in the Competition
chapter.

While Peru has a recently negotiated and intrusive FTA with the U.S., the
Peruvian Government has made it clear that it does not want to go beyond that
FTA in the TPP.

Peru like other countries in the Andean Pact has price band provisions to
prevent excessive fluctuations in the prices of certain agricultural products,
specifically wheat, maize, rice, sugar and milk. These were eliminated for the
U.S. in the Peru-USA FTA. They remain in force for other countries.

Intel from South of the Border

217. While TPPA negotiations are shrouded in secrecy in Canada, the U.S. operates a system
of cleared advisers who see and comment on draft texts and inform the U.S. position.
Based on this, we have learnt the following.

The music industry sits on the committee that advises on intellectual property,
while the Motion Picture Association of America sits on the committee dealing
with services, such as audio-visual production, broadcasting and distribution.

Several leaked texts of the intellectual property chapter reveal the far-reaching
effects that U.S. proposals would have on businesses, educational institutions
and consumers in the TPP.

One target is a ban on parallel importing of books and DVDs. The Warehouse
has warned about the cost increases for shoppers, but it would also massively
hike the costs for the cash-strapped university and public libraries.

People who buy movies on DVD from the U.S. or Europe often find there are
codes or digital locks that prevent them being viewed in their home country.
Using devices to circumvent that coding, even where the DVD was bought
legally, would become illegal under U.S. proposals in the TPP. Many
educational institutions currently use these mechanisms to access material
produced in other parts of the world.

The monopoly copyright term would be extended from the current life of the
creator plus 50 years to over 100 years, further increasing costs to the public.

Perhaps the most stifling proposal in terms of innovation targets the internet,
which operates as a giant copying machine. New rules would control temporary
electronic copies that move information from point to point, effectively
installing tollbooths along the electronic highway.

Internet Service Providers would be required to police the internet, and to
identify their customers. This is already happening in Canada.
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e Under “notice and takedown” rules they would have to enforce notices that are
often invalid or open to legal challenge. Recent research shows some ISPs in
the U.S. have received around 30,000 notices, only two of which were valid.

e This s too high a price for the jobs and publicity that subsidized mega-
productions bring to New Zealand and would stifle the country’s growing
movie industry. Hollywood even opposes a weakly worded cultural exception
in New Zealand’s trade agreements that allow support for creative arts of
national value, including film and creative on-line content.

The Trans-Pacific Partnership: Examining the 21% Century Issues at Play

218.

219.

220.

221.

222.

223.

The agreement is being negotiated as a single undertaking that covers all key trade and
trade-related areas. In addition to updating traditional approaches to issues covered by
previous free trade agreements (FTAS), the TPP includes new so-called twenty first
century issues we would describe as “behind the border”.

Washington claims that the eleven TPP participating countries also have agreed to adopt
high standards in order to ensure that the benefits and obligations of the agreement are
fully shared. In fact there has been considerable resistance to U.S. proposals which are
seen as overly intrusive and unbalanced.

The need to appropriately address sensitivities and the unigque challenges faced by
developing country members will be addressed through trade capacity building, technical
assistance, and staging of commitments, as appropriate.

The new, cross-cutting commitments are intended to reduce costs, enable the
development of more seamless trade flows and trade networks between and among TPP
members, and to encourage the participation of small- and medium-sized enterprises in
international trade, and promote economic growth and higher living standards.

TPP is characterized by all the usual motherhood and ambition statements one expects.
The latest trade Agreement must always be advertised as the biggest most ambitious and
the best for participants. That is if they are negotiable. Remember the Doha Development
Agenda?

There are nearly 30 negotiating texts designed to cover all aspects of commercial
relations among the TPP countries. Clearly, these go well beyond traditional trade
agreement issues. Based on the limited information available under the incredibly
opaque TPP secrecy rules, the following are the issues under negotiation as well as a
summary of progress where available.**

3 Some of this information has been obtained from officials and others whose identities cannot be revealed
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Market Access for Goods

224,

225.

226.

The USTR notes that the TPP tariff schedule will cover all goods, representing some
11,000 tariff lines. The negotiators have not yet decided on whether or not there will be a
common schedule applicable to all TPP members. The U.S. is one of the most important
derogators from its own demands for comprehensive coverage. And there is no indicator
that discrimination among TPP members will be eliminated — for example, Mexico has
better treatment on sugar than Australia can ever hope for. The eleven countries also are
developing common TPP rules of origin, and are weighing proposals now for how to do
this most effectively and simply.

The Market access that the participants are to provide to each other has been advertised
as ambitious, comprehensive, balanced, and transparent (as long as it does not hurt
politically or economically). The text on trade in goods addresses tariff elimination
among the partners, including significant commitments beyond the partners’ current
WTO obligations.

The starting point will be applied tariffs, not WTO bound tariffs. Non-tariff Measures
that can serve as trade barriers are to be eliminated. Import and export licensing are on
the table as well as proposals relating to trade in remanufactured goods. Additional
provisions related to agricultural export competition and food security also are under
discussion.

Rules of Origin

227.

TPP countries have agreed to seek a common set of rules of origin to determine whether a
product originates in the TPP region. TPP rules of origin are to be objective, transparent
and predictable. Regional cumulation of content in determining origin of goods is an
important point of difference to date. In addition, the TPP countries are discussing the
proposals for a system for verification of preference claims that is simple, efficient and
effective. Given recent activities and crippling penalties imposed by the USA, this will be
a welcome change.

Customs Procedures

228.

229.

The objective is to establish customs procedures that are predictable, transparent and that
expedite and facilitate trade. These will help link TPP firms into regional production and
supply chains. The text aims to ensure that goods are released from customs control as
quickly as possible, while preserving the ability of customs authorities to strictly enforce
customs laws and regulations. TPP urges close co-operation (and information exchanges)
between authorities in TPP member countries to ensure the effective implementation and
operation of the agreement as well as other customs matters.

The provisions of NAFTA are relatively simple. P-4 provides for trade facilitation,
Customs Co-ordination, Valuation, Advance Rulings, Reviews and Appeals, Paperless

35



TPP: NAFTA 2.0 or Doha Revisited?

Trading, Express Shipments, Penalties, Risk Management, Release of Goods, Enquiry
Points, Confidentiality.

230.  One wonders why all of this information and these rules are needed. The information
requested could be used to launch a CVD challenge — or challenges under the WTO SCM
Agreement.

231.  We deal extensively in obtaining advance rulings. Many can be turned around in a week.
Some the same day. It depends on how much work one does prior to filing. A set
timeframe tends to become both the minimum and the maximum.

232.  Once a Customs administration is faced with a deadline, it will want to ensure that the
maximum delay will accommodate complex situations. TPP will not change Canada’s
dependence on trade with the USA. NAFTA trade should not be bogged down in a
bureaucratic time counting system.

Textiles and Apparel

233. In addition to restricting market access on textiles, apparel and footwear through very
detailed and protectionist rules of origin, the TPP countries also are discussing a series of
related disciplines, such as customs co-operation and enforcement procedures and a
special safeguard. This is not trade liberalization. It is very retrograde mid-20" century
approach, not 21% century.® It is a clear example of the U.S. inconsistency. It shows that
Washington can talk the talk but its domestic politics do not allow it to walk the walk.

Trade Remedies

234.  TPP countries have agreed to affirm their WTO rights and obligations with respect to
anti-dumping and countervailing duties and safeguards. The negotiations are considering
new proposals, including obligations that would build upon these existing rights and
obligations in the areas of transparency and procedural due process. Nothing will change
in the USA where the system does not lack either clarity or very sharp teeth. One can
actually watch the piranhas devour their interests and market position. (Canada’s system
is also very effective, perhaps a function of its smaller domestic market.) Proposals also
have been put forward relating to a transitional regional safeguard mechanism.

235. Chapter 6 of the P-4 (Trade Remedies) is relatively simple — where all rights to maintain
existing systems are reserved. In the TPP, there is the same objective, but it could be
expanded.

236. In P-4, it was a laissez faire approach — everyone keeps their own AD/CVD system. The
same applied in NAFTA — except for the provision of a unique and separate dispute
settlement mechanism to replace domestic Judicial Review.

¥ The author was a textile negotiator, GATT restricted group drafter of the Multi-Fibre Arrangement and a
founding member of the GATT Textiles Surveillance Body. | wrote the book on protection — until | saw the light.
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237.

238.

239.

240.

241.

242.

Trade Remedies measures which are subject to separate dispute settlement under NAFTA
Chapter 19 are not subject to similar dispute settlement in TPP.

There are interests in the U.S. which would like to eliminate Chapter 19 of NAFTA as
part of TPP.* Ontario and Quebec have opposed this initiative.*

There are currently discussions about disciplines on fisheries subsidies with no clear
sense of direction as to end results.

Our discussions*’ on trade remedies in TPP suggest that Chile and New Zealand would
support inclusion of disciplines on fisheries subsidies in the trade remedies section as
they did in the Doha Round. Other countries, whose goal appears to be to avoid effective
disciplines on fisheries subsidies, would prefer to treat this issue as part of the
Environment chapter. Canada will likely agree there is a need for real, enforceable
disciplines on fisheries subsidies.

There have been transitional safeguard or snapback provisions in CUSTA, in NAFTA, in
KORUS and in P-4. This type of safety valve is to be expected.

We anticipate that TPP will exclude other members from global safeguards by member
countries in TPP would parallel those found in NAFTA Article 8-3. While such
exclusions have been addressed in WTO Dispute Settlement they are not precluded but
the scope is rather narrow. Rather they require a separate examination to ensure that the
imports from outside the FTA have met the criteria for imposing safeguards. *

Sanitary and Phytosanitary Standards (SPS)

243.

244,

SPS issues have been a significant point of focus for American agriculture in the TPP
negotiations. Many across the U.S. agricultural sector have long been working closely
with the U.S. negotiating team in pursuit of stronger SPS disciplines and have
consistently stressed the need to be able to truly hold their trading partners to those
commitments.

Industry organizations have highlighted, in particular, the vital importance of “WTO-
plus” SPS provisions — that is, obligations that go beyond the WTO SPS Agreement on
issues like risk assessment, risk management, transparency, border checks/laboratory
testing and facilitating trade through regulatory coherence measures.*

% «GSenators Urge Kirk to End NAFTA Panels On AD, CVD Cases In TPP”, Inside U.S. Trade, October 12, 2012
% «Canadian Producers Call on Ottawa To Exclude Lumber Issues From TPP”, Inside U.S. Trade, November 16,

2012

" This information was developed from a number of discussions and our review of the available literature.
¥ WTO WT/DS 248/249/251/252/253/254/258 and 259 /AB/R U.S. steel safeguards, paras 465-466 and
WT/DS202/AB/R U.S. Line pipe, para 198

¥ Coalition Letter on SPS Disciplines in TPP Talks, July 26, 2012
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245.

246.

247.

248.

249.

It is imperative that all elements of the agreement’s SPS provisions, including the WTO-
plus components, be fully enforceable; otherwise, there will not be tangible value in the
TPP process in the critical area of SPS commitments.

The TPP countries will try to reinforce and build upon existing rights and obligations
under the World Trade Organization Agreement on the Application of Sanitary and
Phytosanitary Measures. It remains to be seen whether outright bans on fresh poultry and
pork in New Zealand and Australia can and will be made subject to effective disciplines.
The SPS text is expected to contain a series of new commitments on science,
transparency, regionalization, co-operation, and equivalence. In addition, negotiators
have agreed to consider a series of new bilateral and multilateral co-operative proposals,
including import checks and verification.

Chapter 7 of the P-4 is not much more than the WTO obligations and the SPS
Agreement. It is elaborated to introduce greater co-operation and consultations on SPS
measures.

We expect a push for mandatory review and enforcement of SPS measures. This will
likely be supported by Canada, the United States and Chile. The extent to which TPP
countries will want to restrict the flexibility of their food safety agencies remains to be
seen. Australia will not go further than its agreement with the U.S. and New Zealand may
resist.

Canada, the U.S. and Chile should be supportive of going well beyond the P-4 texts on
Regional Conditions and Equivalence. This will be important should Japan and Korea
join the TPP.

Technical Barriers to Trade (TBT)

250.

251.

The TBT text will reinforce and build upon existing rights and obligations under the
WTO Agreement on Technical Barriers, which will facilitate trade among the TPP
countries and help our regulators protect health, safety, and the environment and achieve
other legitimate policy objectives. Given decisions against the USA in clove cigarettes,
tuna and Country of Origin Labeling, one must understand what drives the U.S.
regulatory system.

It seems that “regulatory freedom” in the U.S. often wins out over avoiding trade
restrictions. Indeed the regulatory system is regularly used to benefit U.S. producers.*
The text will include commitments on compliance periods, conformity assessment
procedures, international standards, institutional mechanisms, and transparency. The TPP
countries also are discussing disciplines on conformity assessment procedures, regulatory
co-operation, trade facilitation, transparency, and other issues, as well as proposals that
have been tabled covering specific sectors.

“0 See WTO Dispute Settlement proceedings on USA — Clove Cigarettes and USA — Country of Origin Labelling.
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Competition

252.

253.

254,

255.

256.

257.

258.

259.

USTR claims that the competition text will promote a competitive business environment,
protect consumers, and ensure a level playing field for companies in TPP member
countries. The text includes commitments on the establishment and maintenance of
competition laws and authorities, procedural fairness in competition law enforcement,
transparency, consumer protection, private rights of action and technical co-operation.

While consumer protection is desirable, it is not clear when this migrated from being a
domestic legal and administrative issue to making all TPP signatories their brothers’
keepers and consciences.

Competition is addressed in Chapter 13 of P-4. This chapter does not appear to be overly
controversial.

We understand that the TPP chapter is more restrictive than P-4.

The U.S. has long asserted extra-territorial application of its competition laws to activities
outside its borders.** Will it assert the same rights in the TPP? What will happen to New
Zealand’s exemptions from P-4 relating to agricultural exports and farm products
marketing boards?

Competition Policy was a so-called Singapore Issue, which was one of the causes of the
failure of the Cancun Ministerial meeting, and effectively the start of the failure of the
Doha Round. The TPP has a legitimate role in combating restrictive trade practices.

Brunei was excluded from the Competition Chapter of the P-4** because it did not have a
competition law.

Canada provides exemptions for export consortia under its Competition Act.** The USA
has long considered that Japan does not adequately enforce its competition polices — and
permitted restrictive business practices which have had an adverse impact on foreign
competitors.**

State-Owned Enterprises (SOEs)

260.

This is the most controversial element of the Competition Chapter. The U.S. is driving
this issue, designed to ensure behavior by state-owned enterprises based on commercial
consideration. It will only apply to SOEs owned by federal or central governments, not
state and other sub-national governments which, in fact, account for many U.S. SOEs.

1 “Extraterritorial Application of Competition Laws in the U.S. and the European Union”, CUTS Centre for
Competition, Investment & Economic Regulation, No. 4/2006

2 p-4, (Trans-Pacific Strategic Economic Partnership Agreement) Article 20.5(3)

* «TPP SOE Talks Slowed By Domestic Processes, Australian Ag Demand”, Inside U.S. Trade, September 14,

2012

* Discussion between author and Alan Wm Wolff, who is now chairman of the National Foreign Trade Council
and was a former U.S. Trade Representative General Counsel.
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261.

262.

263.

This subchapter appears to be designed to impact Vietnam, and eventually China. But it
casts a very broad net. It will also raise concerns in other TPP members including
Singapore,* Malaysia, and Canada. Australia and New Zealand will have concerns as
well.

The disciplines proposed go well beyond GATT (1994) Article XVII. The U.S. must
soon try to find middle ground.

This is an issue on which the U.S. appears to be isolated. Indeed, U.S. business interests
have suggested the U.S. is spending too much time fighting for SOE disciplines.*

Cross-Border Trade in Services

264.

265.

266.

The Services and Investment chapters will cover all service sectors. To ensure the high-
standard outcome the eleven countries are seeking, the TPP countries are negotiating on a
“negative list” basis (which is designed to be much more inclusive than the positive list
approach in the WTO GATS). The TPP approach will presume comprehensive coverage
but allow countries to negotiate exceptions to commitments in specific service sectors. In
other words, once more we will see a negotiation about exclusions, providing further
evidence that the “comprehensive TPP” is not comprehensive.

Many other players want nothing to do with including U.S. rules on financial services and
telecoms. Important participants want no limits on their ability to regulate capital flows.

It has been difficult to date to achieve consensus on the basis of securing fair, open, and
transparent markets for services trade, including services supplied electronically and by
small- and medium-sized enterprises, while preserving the right of governments to
regulate in the public interest.

Financial Services

267.

268.

The text related to investment in financial institutions and cross-border trade in financial
services will improve transparency, non-discrimination, fair treatment of new financial
services, and investment protections and an effective dispute settlement remedy for those
protections. These commitments will create market-opening opportunities primarily for
the U.S., benefit businesses and consumers of financial products and at the same time
protect the right of financial regulators to take action to ensure the integrity and stability
of financial markets, including in the event of a financial crisis. There are concerns about
the introduction of restrictions on capital flows.

There have been problems with Malaysia and Singapore relating to controls on capital
flows which will derive from the Financial Services chapter.

** «“TPP SOE Talks Slowed By Domestic Processes, Australian Ag Demand”, Inside U.S. Trade, September 14,

2012

“® Some business reps question emphasis on SOE disciplines in TPP talks, Inside U.S. Trade, October 26, 2012
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269.

The U.S. is trying to extend the financial services chapter to non-financial institutions.
This contrasts with Canada where government policies have kept banks out of the
insurance business.

Express Delivery Services

270.

271.

A CNBC report indicated that between FedEx and UPS daily volumes are 25 million
packages. Much of this relates to online commerce and retailing.*” This helps to
underline the importance of e-commerce and express delivery services to the USA.

We understand Chile, New Zealand and Singapore are supportive of Open Skies/air
transport services being a feature of TPP. The U.S. wants to keep existing measures in
place — and keep airlines passenger services out of the TPP. A leaked E.U. report
indicates Canada is resisting E.U. pressures to include these services in the CETA.

Telecommunications

272.

273.

274.

USTR claims that the telecommunications negotiations promotes competitive access for
telecommunications providers in TPP markets, which will benefit consumers and help
businesses in TPP markets become more competitive. However, the benefits will flow to
larger U.S. based companies. They will not normally help smaller telecom providers in
other TPP countries. They will also advance U.S. agendas at the expense of culture and
local content.

The proposals will permit large well-established U.S. companies to beat down and stifle
competition from smaller players in other TPP countries. In addition to broad agreement
on the need for reasonable network access (reasonable meaning unfettered?) for suppliers
through interconnection and access to physical facilities, TPP countries are negotiating on
a broad range of provisions enhancing the transparency of the regulatory process, and
ensuring rights of appeal of decisions. (In Canada, this could mean appealing Cabinet
decisions.)

Additional proposals have been put forward on choice of technology and addressing the
high cost of international mobile roaming. Six cheers for this! (At least some common
sense consumer orientation has found its way into the text.)

Electronic Commerce

275.

The E-Commerce text is expected to enhance the viability of the digital economy by
ensuring that impediments to both consumers and businesses embracing this medium of
trade are addressed. The negotiators are trying to address customs duties in the digital
environment, authentication of electronic transactions, and consumer protection.
Proposals on information flows and treatment of digital products are under discussion.

*"Inside the Package Wars, CBNC, November 4, 2012
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276.

2717.

278.

279.

280.

281.

282.

283.

284.

285.

286.

Electronic Commerce is not a P-4 issue.

There has been considerable fuss about the U.S.-driven initiative in the negotiation to
date. It would be fair to say that these proposals are more divisive than cohesive but there
are parties who recognize the importance of adapting to the growth in e-commerce.

The general objective is to preclude imposition of duties and taxes on goods transmitted
electronically. This relates to digital products as opposed to products purchased online
but transmitted or delivered physically.

There will be debate about whether or not VAT may still be charged if it is charged on
the electronic transmission of content. For example, we would expect that “cloud”
content would not be taxed, but if the same content is on a physical medium, i.e., a DVD
or USB, it could be assessed both duty and tax.

Avre digital transmissions goods? Yes — and should they be subject to National Treatment
and Rules of Origin? This will be a more difficult discussion.

Will the U.S. try to use these provisions to attack subsidies to movie production, i.e., to
allow the U.S. to impose CVD on movies and television shows?

Canada will need to examine this very carefully in connection with film production
subsidies.

While not entirely clear at this point, this section would also appear to address digital
locks and to criminalize abuses.

One would hope that the negotiations could protect consumers from fraud, phishing and
outright scams. This is a chapter which may help to create much needed disciplines of
fraudulent practices — hopefully it could establish a war on spam, which would
undoubtedly facilitate valid electronic commerce, and make so many TPP citizens happy
to be rid of a pervasive nuisance.

Requirements to store data within a country is likely to be an issue.

The U.S. is trying to include an MFN provision in this chapter which will make TPP
superior to all other FTAs. In simplest terms, this would mean your TPP partners get the
best deal you have given any other country in any FTA. This brings the WTO to the TPP
— in other words, all gains achieved in other bilateral or regional agreements become a
minimum for the TPP.

Government Procurement

287.

The Government Procurement Chapter is designed to ensure that procurement covered
under the chapter is conducted in a fair, transparent, and non-discriminatory manner. The
text limits commitments to federal or national governments. While the TPP is supposed
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288.

289.

290.

291.

292.

293.

294.

to be comprehensive, this chapter clearly will not be, particularly if there is to be a
balance between federal and unitary states, which is unlikely.

Government procurement packages are being negotiated with each country seeking to
broaden coverage to ensure the maximum access to each other’s government
procurement markets, while recognizing each others’ sensitivities. Such sensitivities
include the U.S. federal government not being able to cope with the recalcitrance of its
state and municipal governments.

The TPP negotiators have agreed on the basic principles and procedures for conducting
procurement under the chapter, and are developing the specific obligations.

The TPP partners are seeking comparable coverage of procurement by all the countries
(which is a farce when one considers the differences between federal and unitary states),
while recognizing the need to facilitate the opening of the procurement markets of
developing countries through the use of transitional measures.

We understand that the U.S. has excluded from the scope ab initio government
procurement by state enterprises, state commercial enterprises and designated
monopolies. This is the most serious deficiency in the Government procurement chapter.
This is rather underwhelming and certainly not comprehensive.

Why does this chapter not include procurement of food for U.S. government nutrition
programs?

Will the U.S. attempt to achieve other goals by including its offer in the Government
Procurement Chapter to put the U.S. on a par with other parties?

It will be important to discipline and hopefully eliminate U.S. procurement set asides for:

- Small Business; Aboriginal-owned Business; Minority-owned Business; and
Women-owned Business. All of these preclude competition from other trading
partners and indeed from non-qualifying firms in the USA.

- There is no evidence that various Buy American requirements -- which are
principally operated at the state level -- will be on the table.

Investment

295.

296.

Acrticle 20.1 of P-4 called for the initiation within two years of negotiations on Investment
— on a mutually advantageous basis.

The TPP text will be designed to provide better legal protections for investors and
investments of each TPP country in the other TPP countries, including ongoing
negotiations on provisions to ensure non-discrimination, a minimum standard of
treatment, rules on expropriation, and prohibitions on specified performance
requirements that distort trade and investment.
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304.

305.
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307.

Investment goes hand in hand with Investor State dispute settlement. Unfortunately, the
text on Investment in the TPP leaves much to be desired in the context of reaching
consensus.

The U.S. wishes to include provision for expeditious, fair, and transparent Investor-State
dispute settlement, subject to appropriate safeguards. (Read NAFTA Chapter Eleven.)

Negotiations on scope and coverage will be difficult. Indeed, this has already become a
divisive issue.

Australia will not buy into the investor state dynamic and has rejected the possibility of
including this in TPP insofar as Australia is concerned.

Investor State dispute settlement always attracts negative attention from Civil Society.
The usual complaint is that the existence of investor state dispute settlement permits
corporations to sue governments over sound and beneficial public/social policy initiatives
which might adversely affect business.

To counter this criticism — which became especially loud as a result of NAFTA’s
approach to this issue -- the investment text will confirm the rights of TPP countries to
regulate in the public interest.

In fact, there have been relatively few adverse decisions in NAFTA Chapter Eleven
challenges.

We can expect that like in NAFTA Article 1106 Performance Requirements -- i.e., trade
distorting conditions for approving investments -- will be strictly controlled. But
nowhere in the TPP chapter will there be any discipline on locational subsidies to attract
investment which are so important in the USA.

The sheep’s clothing version of the advance billing for the Intellectual Property chapter
suggests it will reinforce and develop existing World Trade Organization Agreement on
Trade-Related Aspects of Intellectual Property (TRIPS) rights and obligations to ensure
an effective and balanced approach to intellectual property rights among the TPP
countries.

In fact, the proposals have been quite divisive and seek to go well beyond TRIPs. They
include elements of the Anti-Counterfeiting Trade Agreement (ACTA) which crashed in
Europe and Stop Online Piracy Agreement (SOPA) which did not survive Congressional
scrutiny and debate. SOPA crashed and burned in Congress, yet the ideas are alive, if not
well, in TPP.

Many forms of intellectual property are addressed, including trademarks, geographical

indications, copyright and related rights, patents, trade secrets, data required for the
approval of certain regulated products, as well as intellectual property enforcement and
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genetic resources and traditional knowledge. TPP countries have agreed to reflect in the
text a shared commitment to the Doha Declaration on TRIPS and Public Health.

Labour

308.

309.

310.

The Labour chapter is expected to include commitments on labour rights protection and
mechanisms to ensure co-operation, co-ordination, and dialogue on labour issues of
mutual concern. It will likely include bilateral and regional co-operation on workplace
practices to enhance workers’ well-being and employability, and to promote human
capital development and high-performance workplaces.

These provisions will likely go well beyond the comfort level of republicans in Congress.
Indeed had the Administration sought Trade Promotion Authority for the TPP, one would
have expected guidance from Congress to reflect these concerns.

The U.S. has been very selective about ILO requirements to be a basis for TPP
Partnership. These do not include the core labour conventions which the U.S. has not
adopted.

Environment

311.

312.

313.

314.

The Environment chapter will follow the objectives of the Congressional Bipartisan
consensus.*® The TPP environment text is expected to include effective provisions on
trade-related issues that would help to reinforce environmental protection.

There is a very controversial and divisive proposal by the U.S, to establish institutional
oversight of TPP member participation in separate MEA within TPP. Congress is
pushing for this. The negotiators are discussing proposals on new issues, such as marine
fisheries and other conservation issues, biodiversity, invasive alien species, climate
change, and environmental goods and services.

Proposals for carbon taxes, perhaps including on transport costs, have been advanced by
N.Z. These will not likely be well received by Republicans in Congress, nor by the
Harper Government.

Eleven U.S. senators want to ensure that a final TPP agreement includes enforceable
environment rules that are stronger than those in previous U.S. free trade agreements.*
The U.S. environment proposal in the TPP talks is facing opposition from other
participants, especially over the U.S. demand that the environment chapter be fully
enforceable under the TPP dispute settlement mechanism.*® This has been resisted by
Peru and Chile.

8 Conservation Group Raises Alarm Over TPP Environment, Investment Chapters, Inside U.S. Trade,

September 12, 2012

" “Eleven Senators push for binding, enforceable environment rules in TPP”, Inside U.S. Trade, October 26, 2012
" Inside U.S. Trade, June 29, 2012
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315.

U.S. FTAs with South Korea, Panama, Colombia and Peru make multilateral
environmental agreements (MEAS) obligations enforceable under normal dispute
settlement procedures. This requires FTA partners to uphold their commitments under
MEAs, thus treating them as an accepted condition for membership under the TPP as
well as under the MEA.

Temporary Entry for Business Persons

316.

317.

318.

TPP countries have substantially concluded the general provisions of the Temporary
Entry chapter, which are designed to promote transparency and efficiency in the
processing of applications for temporary entry, and ongoing technical co-operation
between TPP authorities. Specific obligations related to individual categories of business
person are under discussion.

This is an issue which has been well-developed in APEC. It is covered in Chapter 13 of
P-4. This chapter does not appear to be overly controversial. We understand that the TPP
chapter is more restrictive than P-4. Will the U.S. be required to remove limits on special
immigration permits?

The U.S. visa system is probably the most restrictive element of these discussions.

Co-operation and Capacity Building

3109.

320.

321.

322.

323.

Capacity building and other forms of co-operation are critical both during the
negotiations and post-conclusion to support TPP countries’ ability to implement and take
advantage of the agreement. It makes sense to help exchange information and ensure that
all parties can comply with and take advantage of the agreement. There are similar
provisions found in P-4.

Capacity building activities can be an effective tool in helping to address specific needs
of developing countries in meeting the high standards the TPP countries have agreed to
seek. In this spirit, several co-operation and capacity building activities have already been
implemented in response to specific requests and additional activities are being planned
to assist developing countries in achieving the objectives of the agreement.

In a nutshell, this means that countries which do not have U.S.-style regulatory measures
will be offered assistance to introduce and operate them.

The TPP countries also are discussing specific text that will establish a demand-driven
and flexible institutional mechanism to effectively facilitate co-operation and capacity
building assistance after the TPP is implemented.

The text for this chapter has essentially been completed. It is not a chapter of contractual
undertakings. Nor will it be subject to dispute settlement.
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324. ltis difficult to understand, however, what the U.S. means by completed. Is it really
agreed, or is it all over but the shouting?

325.  There will be a chapter on Legal Issues. As well as one on Transparency.
Administration

326. The Administration chapter of the agreement will include clear and effective rules for
resolving disputes and some of the specific issues relating to the process. This will likely
resemble NAFTA Chapter Twenty.

Exceptions

327. Exclusions. As with every trade agreement, there will be a chapter dealing with
exclusions from the scope or specific disciplines. These will include General Exceptions,
(see GATT Article XX), Security Exceptions (see GATT Article XXI), as well as
particular issues which parties do not wish to include. | would expect to see, inter alia,
Judicial Review for Brunei, Investor-State issues for Australia, log export controls for the
USA (and Canada), and price band systems for Chile and Peru.

328. The United States has excluded a range of activities at the sub-national level from the
initial scope. Also excluded are domestic agricultural support, trade distorting export
support based on export credits and food aid, set asides for Government Procurement and
Buy American provisions.

329. Article 19.5 of P-4 addresses New Zealand’s special needs under “Treaty of Waitang”,
which relates to obligations toward the Maori people.

330. The exemption states:

1. Provided that such measures are not used as a means of arbitrary or unjustified
discrimination against persons of the other Parties or as a disguised restriction on
trade in goods and services, nothing in this Agreement shall preclude the adoption
by New Zealand of measures it deems necessary to accord more favourable
treatment to Maori in respect of matters covered by this Agreement including in
fulfilment of its obligations under the Treaty of Waitangi.

2. The Parties agree that the interpretation of the Treaty of Waitangi, including as to
the nature of the rights and obligations arising under it, shall not be subject to the
dispute settlement provisions of this Agreement. Chapter 15 (Dispute Settlement)
shall otherwise apply to this Article. An arbitral tribunal established under Article
15.6 (Establishment of an Arbitral Tribunal) many be requested by Brunei
Darussalam, Chile, or Singapore to determine only whether any measure (referred
to in Paragraph 1) in inconsistent with their rights under this Agreement.

3. Though the U.S. opposes this exclusion, this appears to be a “must have” for New
Zealand.
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State of Play

331.

332.

333.

334.

335.

336.

337.

Inside U.S. Trade reported that after more than 32 months of effort, the talks still face
significant obstacles on the toughest issues, and the talks may not wrap up until sometime
in 2014. Moving into next year, the administration must start identifying the issues for
which it will keep fighting despite resistance from TPP partners, and those for which it
can settle.”*

The TPP negotiations are likely not nearly as complete as the principal promoters
suggest. After fourteen rounds of talks, over three years, most of the core negotiating
issues remain unresolved. The TPP is nowhere near finished. It will, like all other free
trade negotiations, be about hard-fought exclusions.

Target dates in 2011 and 2012 already have been missed and we should expect that the
ambitious target of completion by October, 2013, will also need to be revised.

Some of the more ambitious U.S. proposals have been stalled by the underwhelming
response of the other participants. There are signs, however, that Washington has begun
to recognize that its over-reaching approach and over-management of the process is
creating resistance which could kill the negotiations.

The United States cannot afford this. U.S. stakeholders are questioning the extent of the
focus on State-Owned Enterprises and the effects on other participants. Others with more
traditional interests are openly pressing for flexibility on other issues to keep everyone at
the table.

If the U.S. is more flexible in Auckland next week, the change of pace will be helpful. If
the flexibility does not come soon, closure will continue to be elusive. Indeed, the
negotiations may drift year after year with no end in sight.

The TPP will not get off the ground if there is only one winner. It needs to provide
positive benefits and balance to all participants. Failure to do this will mean TPP will
become Doha revisited.

*1 Inside U.S. Trade, “In Second Term, Obama May See Trade Issues As Area Of Compromise”, November 7,

2012
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CONCLUSIONS

338.

339.

340.

341.

342.

343.

344,

345.

To help replace declining trade with the U.S., Canada must negotiate solid, ambitious
trade agreements. The U.S. market will always be important to Canada and will be its
most important trading partner. But a return to growth seems quite far off. Canada needs
immediate diversified options and opportunities.

Gordon Ritchie, who was so pivotal in negotiating Canada-U.S. Free Trade, suggests the
TPP will not be worth much to Canada. Although I don’t do so with any joy, | agree.
What we know so far suggests that Canada has little to gain from the TPP. Of course, if
Japan were to enter the mix, my assessment would change. Indeed, it was the prospect of
Japan’s participation which revitalized the Harper Government’s interest in what was an
underwhelming initiative.

So then, the question becomes “will Japan join the negotiations any time soon?” Prime
Minister Noda opened the TPP window a crack late in 2011, but that was a year ago and
if the window has not yet slammed shut — it was closing and is now an election issue in
Japan. ASEAN Plus, and a possible Trilateral FTA with Korea and China, seems to be
very attractive and more flexible options for Japan.

The Trans-Pacific Partnership is more important for what it can become than for benefits
which can be expected from the current membership. Canada has FTAs with four of the
TPP participants; the others, except for Vietnam, are rather small and some are located
quite far away.

The TPP bubble is New Zealand-bound, with the next, and 15th, round of negotiations to
begin in Auckland in two weeks. Eleven nations will be represented, from the minnow
host to the dominant U.S. - whose participation, as the President has explained, is
motivated by a desire to exert pressure on China.

Like the other players, Canada will need and will seek allies to make common

cause. Hopefully, the government has been consulting informally with other parties for
several months. There should be many such opportunities. As an example, an important
issue for Canadian farmers and ranchers is securing stronger disciplines on the use of
sanitary and phytosanitary measures by Australia and New Zealand. Chile and the USA
will be very like-minded.

Canada’s Chief Negotiator Kirsten Hillman and her team have been engaged in extensive
consultations. | expect them to hit the ground running for the 15th Round in Auckland.

Advocates of the process point out that it is a “work in progress” while “consensus is
forged”. The trouble is that both the work and its progress are conducted entirely behind
closed doors - and there is hollowness about any consensus as long as the democracies
themselves are blindfolded.
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347.

TPP is being negotiated as a “single undertaking” which means “nothing is finally agreed
until everything is agreed. What can be certain is that not everything currently on the
table will be a part of the final agreement. The more ambitious proposals will be the
hardest of all to achieve. And that’s the point - TPP is a negotiation, an attempt in a
structured process to find scope for consensus where none appears to exist. It’s not for
nothing trade negotiations are called the art of the possible.

It’s far too early to either dismiss TPP as a useless exercise or embrace it as a cure for
what ails the global economy. While we see problems now, they can be fixed, with
flexibility and compromise. If the TPP is a wine, it clearly needs some ageing before we
can properly pass verdict on its quality.
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COUNTRY ANALYSIS
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AUSTRALIA

Overview and Objectives

348.

349.

350.

351.

Australia is a strong supporter of the U.S. push for an expansive and speedily negotiated
TPP.

A successful negotiation would mean new FTAs with Peru, Vietnam, Mexico and Canada.
Australia also hopes to improve on its FTA already negotiated with the USA.

Like Canada, Australia has hoped for the inclusion of Japan in TPP. Australia has
indicated that access to Japan’s agrifood markets -- which it is trying to negotiate
bilaterally -- was an important reason for joining the TPP negotiations.

With trade deals in place with several TPP partners, Australia is primarily looking for
ways to “improve” upon these past deals. Increased access to the U.S. market for sugar
and beef, for example, would be key to offsetting concessions it may end up making
elsewhere in the negotiations.>® Without improved market access in these areas the TPP
will not have major gains for Australia.

Key Statistics

352.

353.

354.

355.

Australia’s population is approximately 22,015,576 and its GNP in 2010 was
US$823,018,403,574.10.>

Its trade>® with Canada in 2011 was:

CDN $
Canada’s imports from Australia $1,767,000,000

Canada’s exports to Australia $1,898,000,000
Canada’s trade surplus with Australia $130,840,000
Australia’s principal exports® are coal, iron ore, gold, meat, wool, alumina, wheat,

machinery, transport equipment. Beef, sheepmeat, pork and wine are among its important
agricultural exports.

Its principal imports®’ are machinery and transport equipment, computers and office
machines, telecommunication equipment and parts, crude oil and petroleum products.

52
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“Australian Opposition On Key U.S. Priorities Emerges As Hurdle In TPP”, Inside U.S. Trade, September 19,
2012
%% Central Intelligence Agency, The World Factbook

World Bank, http://search.worldbank.org/data?qterm=gross%20national%20product&language=EN

> Industry Canada, Trade Data Online, 2011
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Central Intelligence Agency, The World Factbook
Central Intelligence Agency, The World Factbook
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Australia — USA Trade Relations

356.

357.

358.

359.

360.

Total goods trade between the United States and Australia was $37.8 billion in 2011,
while U.S.-Australia services trade totaled $18.8 billion. Australia is the third largest U.S.
trading partner in services behind Canada and Mexico.

The U.S. trade surplus with Australia in 2011 was the largest of any TPP country for both
goods ($17 billion) and services ($7.6 billion). Part of this large surplus is due to quickly
growing exports to Australia in both goods and services over the past decade. From
January 1, 2005, when the Australian-U.S. FTA (AUSFTA) took effect, through 2011,
U.S. agricultural exports to Australia more than doubled to $200 million.

The primary U.S. goods exported to Australia are machinery, vehicles, and
optical/medical instruments, while the top U.S. imports are meat, precious stones/metals,
and optical/medical instruments. Fuels and mining products make up the bulk of
Australia’s exports to the rest of the world.

AUSFTA does not contain an investor-state dispute mechanism, a prominent feature in
bilateral and regional FTAs the United States has negotiated and a U.S. negotiating
objective in the TPP talks. Australia has reportedly insisted on an opt-out from such a
provision if it is included in a final TPP agreement.

Australia may seek additional access for its sugar, which was excluded from AUSFTA.
Australia may also seek to speed up the trade liberalization schedules for its beef and
dairy products into the U.S. market. USTR maintains that it will not re-open the market
access negotiations of AUSFTA.

Trade Agreements

361.

362.

Australia has negotiated FTAs with all TPP partners except Vietnam, Peru, Canada and
Mexico.

FTASs under negotiation:

Australia-China FTA

Australia-Gulf Cooperation Council (GCC) FTA

Australia-India Comprehensive Economic Cooperation Agreement
Australia-Japan FTA

Australia-Korea FTA

Indonesia-Australia Comprehensive Economic Partnership Agreement
Pacific Agreement on Closer Economic Relations (PACER) Plus
Trans-Pacific Partnership Agreement
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363.  Australia has trade initiatives or trade agreements with the countries or groups of

countries listed in the following table:*®

Initiative Status
Australia-New Zealand Closer Economic Relations
Trade Agreement (ANZCERTA)

Canada-Australia Trade Agreement (CANATA) Bilateral
Papua New Guinea-Australia Trade and Commercial
Relations Agreement (PATCRA)

Developing Country Preferential Rates Dev Country
South Pacific Regional Trade and Economic
Cooperation Agreement (SPARTECA)
Singapore-Australia Free Trade Agreement (SAFTA) Bilateral
Australia-U.S. Free Trade Agreement (AUSFTA) Bilateral
Thailand-Australia Free Trade Agreement (TAFTA)  Bilateral
Australia-Chile Free Trade Agreement (ACI-FTA) Bilateral
The Agreement establishing an ASEAN-Australia-New
Zealand Free Trade Area

Bilateral

Unilateral

Bilateral

Plurilateral

Preference Flow
Reciprocal
Reciprocal
Non-Reciprocal
Non-Reciprocal
Non-Reciprocal

Reciprocal
Reciprocal
Reciprocal
Reciprocal

Reciprocal

364. A Malaysia-Australia FTA has been concluded and is undergoing the domestic approval

process.
KEY ISSUES

Sanitary and Phytosanitary Measures (SPS)

365. Australia, like New Zealand, maintains an SPS system which its trading partners consider
to be excessively rigid. Australian import rules related to pork restrict the USA and
Canada to frozen and cooked or processed product. This denies access to the more

lucrative market for fresh/chilled pork.

366. These restrictions are due to SPS concerns about Porcine Reproductive and Respiratory

Syndrome and Post Systemic Wasting Syndrome (PMVS).

367. Australia has declared the following products to be ineligible for import;>®

- fresh/frozen poultry
- fresh/frozen lamb
- beef and beef products (with exceptions).

%8 http://www.customs.gov.au/site/page6010.asp
% USDA, Export Requirements for Australia
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368. The following are cooking requirements for processed poultry and pork products:

A. Cooked poultry products must be cooked to one of the following
time/temperatures to meet Australian requirements:

74° C for 165 min. or
75° C for 158 min. or
76° C for 152 min. or
77° C for 145 min. or
78° C for 138 min. or
79° C for 132 min. or
80° C for 125 min.

B. Cooked pork products must be cooked to one of the following time/temperatures to
meet Australian requirements:

56° C for 60 minutes or
57° C for 55 min. or
58° C for 50 min. or
59° C for 45 min. or
60° C for 40 min. or
61° C for 35 min. or
62° C for 30 min. or
63° C for 25 min. or
64° C for 22 min. or
65° C for 20 min. or
66° C for 17 min. or
67° C for 15 min. or
68° C for 13 min. or
69° C for 12 min. or
70° C for 11 min.

369. Import bans and restrictions maintained by Australia include:

- asbestos;

- cultural and heritage goods;

- glazed ceramic ware;

- chewing tobacco and oral snuff;
- cigarette lighters;

- dog collars — protrusion;

- electronic flyswatters/mosquito bats;
- laser pointers;

- pesticides;

- table presses;

- unmanufactured leaf tobacco

- certain toys
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- novelty erasers
- wool packs

Investment/Investor State Dispute Settlement

370.

371.

372.

373.

374.

375.

376.

Australia appears determined to avoid investor-state dispute settlement -- it was excluded
from the Australia-USA FTA.%®

Australia is the only TPPA participant holding out against Investor State Dispute
Settlement (ISDS) provisions, a stand that is expected to become difficult to maintain.
But Australia appears to be increasingly frustrated with Washington’s approach to the
negotiations and is very reluctant to paint a bulls-eye on its regulatory system to benefit
corporate America.

Australia is a leader in legislating plain packaging for tobacco products. This is one of
the principal concerns about investor-state dispute settlement. Ukraine has filed WTO
complaints against Australia on these measures.®* On March 22, 2012, Guatemala
requested to join the dispute settlement consultations regarding Ukraine’s complaint. In
the following week, Norway, Uruguay, Brazil, Canada, the European Union,

New Zealand and Nicaragua all requested to join the consultations. Subsequently,
Australia informed the DSB that it had accepted the requests of Brazil, Canada, the
European Union, Guatemala, New Zealand, Nicaragua, Norway and Uruguay to join the
consultations.

Phillip Morris is seeking HK-Australia Bilateral Investment Treaty (BIT) adjudication
with Australia through its Hong Kong subsidiary. Much of this litigation activity is
believed to be funded by the U.S. tobacco industry.

While the leaked negotiating text on investment includes an investor-state mechanism, it
also contains a proposed footnote stating that the mechanism “does not apply to Australia
or an investor of Australia,” and that Australia “does not consent to the submission of a
claim to arbitration under this [s]ection.” This proposed footnote is in brackets, indicating
disagreement among countries.®

This is not, in our view, a concession or gift from Washington. This was inserted into the
text by Australia.

Australia amended the Foreign Acquisitions and Takeovers and Amendments Act 1975,
clarifying the operation of foreign investment screenings to include investment

% APEC, Australia, 2007, Report of the Individual Action Plan (IAP) Peer Review of Australia, January 18, 2007,

p. 34

®1 World Trade Organization, Disputes by Country/Territory, www.wto.org/english/tratop-e/dispu-by-country-

e.htm

62« eaked TPP Investment Text Includes Possible Exclusion Of Australia From Investor-State Mechanism:”,
Inside U.S. Trade, June 13, 2012
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instruments which involve the exercise of rights to acquire shares or voting power in the
future. The amendments were assented to on February 12, 2010.%

Intellectual Property — Local Content

377.

The Motion Picture Association of America (MPAA) in representations to USTR under
the Intellectual Property Chapter has targeted Australia’s local content quotas for
audiovisual services. The local content rules in Australia are similar to Canadian content
rules for radio and television.

Intellectual Property and Culture

378.

379.

The Australian Content Standard of 2005 requires commercial television broadcasters to
produce and screen Australian content, including 55% of transmission between 6:00 am
and midnight. In addition, there are specific minimum annual sub-quotas for Australian
(adult) drama, documentary, and children’s programs. A broadcaster must ensure that
Australian-produced advertisements occupy at least 80% of the total advertising time
screened in a year between the hours of 6:00 am and midnight, other than the time
occupied by exempt advertisements, which include advertisements for imported cinema
films, videos, recordings and live appearances by overseas entertainers, and community
service announcements.**

The Australian commercial radio industry Code of Practice sets quotas for the broadcast
of Australian music on commercial radio. The code requires that up to 25% of all music
broadcast between 6:00 am and midnight must be performed by Australians.®

Intellectual Property — Data Transmission

380.

381.

Australia has problems accepting additional controls proposed by the U.S. in the TPP on
data transmission. MPAA wishes to avoid customs duties on electronically transmitted
digital products — read music and motion pictures.

The Australian proposal on data flows, would specifically allow TPP countries to restrict
the free flow of data, so long as the country can justify that such restrictions are not
disguised barriers to trade.®® Inside U.S. Trade reported seven out of the then group of
nine TPP partners support the Australian proposal, while the U.S. proposal was supported
by only one other country®’.
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European Commission Directorate-General for Trade, Ninth Report on Potentially Trade Restrictive Measures,

September 2011- May 1, 2012
® USTR 2012 National Trade Estimate Report on Foreign Trade Barriers
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USTR 2012 National Trade Estimate Report on Foreign Trade Barriers

86 «U.S., Australia Make Little Headway On Resolving Data Flow Issue”, Inside U.S. Trade, September 14, 2012
87 «U.S., Australia Make Little Headway On Resolving Data Flow Issue”, Inside U.S. Trade, September 14, 2012
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382.

383.

384.

385.

386.

There are concerns that the specific exemptions contained in the U.S. proposal are too
narrowly tailored and would unduly limit a country’s ability to set policy in certain areas,
such as the privacy of data that could be transferred over the Internet.®®

Australia has viewed a code of conduct as insufficient to satisfy its current privacy laws,
which place strict conditions on transferring personal information out of the country.

Australia plans to tighten even further the rules for sending personal data outside the
country. Australia continues to resist the U.S. TPP proposal.”

Australia also has problems with U.S. proposals about electronic commerce. Australia
has disagreed with the USA over its demand that the TPP agreement include an
obligation to put in place an expedited customs process for reviewing shipments sent via
express delivery services that is separate from that for normal shipments.

According to Inside U.S. Trade, the U.S. seeks to exempt TPP countries from the
requirement to have a separate lane for express shipments if they meet certain “quality
control” standards, such as clearing express shipments within a certain amount of time."
Australia considers its customs clearance is already above standard.

Government Procurement

387.

388.

Australia requires that government procurement for declared strategic projects greater
than $A250m should be subject to minimum local content targets and weighting on local
content in tender evaluation.” The preference extends to SMEs with up to 500
employees. "

On 25 January 2012, Minister for Finance and Services, the Hon. Greg Pearce,
announced the release of a discussion paper outlining the first round of reforms of the
NSW Government’s procurement system. The NSW Government took steps to reduce
disincentives to business, small and medium sized enterprises in particular, seeking
government procurement opportunities.

“This is the first step in a new system that will make doing business with NSW
Government simpler, easier and more attractive,” Mr Pearce said.

8 «U.S., Australia Make Little Headway On Resolving Data Flow Issue”, Inside U.S. Trade, September 14, 2012
8 «y.S., Australia Make Little Headway On Resolving Data Flow Issue”, Inside U.S. Trade, September 13, 2012
0 «y.S., Australia At Odds Over Separate Lane For Express Shipments In TPP”, Inside U.S. Trade, September 13,

2012

™ European Commission Directorate-General for Trade, Ninth Report on Potentially Trade Restrictive Measures,
September 2011- May 1, 2012
2 European Commission Directorate-General for Trade, Ninth Report on Potentially Trade Restrictive Measures,
September 2011- May 1, 2012

58



TPP: NAFTA 2.0 or Doha Revisited?

389. The discussion paper proposes a procurement framework that focuses on three distinct

areas:

1. Easier access for small and medium sized enterprises

Making it easier for small and medium sized enterprises to gain opportunities to
supply goods and services to the Government is one of the core objectives of the

review. The Government recognises that value for money is about broader
economic benefits and not just the lowest price. Hence the Government is
considering possible initiatives to provide greater opportunity for small and

medium sized enterprises to engage with government business. Options identified
for consideration include the following:

Price preference schemes; providing a price preference margin in tenders,
giving preference to local content over imported content.

Set-aside contracts; allowing government agencies to reserve certain
government contracts exclusively for targeted areas, for example for small
and medium sized enterprises where a competitive process applies.

Contract sizing; considering the size of contracts and opportunities for
small and medium sized enterprises to be subcontractors where they are
not in a position to be a prime contractor.

Better communication; A one-stop shop government procurement website
with clear guidance material for suppliers has also been identified as a
priority.

2. A more flexible tendering process

The Government recognised that the tendering process, the supporting regulatory
and policy framework can inhibit the procurement outcomes. Specifically the
discussion paper mentions long term panel contracts as limiting the Government’s
ability to achieve value for money by taking advantage of changes in the market.
Furthermore, it is recognized that the lengthy process of establishing panels
discourage many suppliers to bid at all.

3. Simpler government contracts

Many suppliers have argued that the contractual terms and conditions on which
the Government approaches the market are too complex, uncommercial and
unnecessarily risk averse. New templates for contracts have been developed and
are intended to establish a more realistic commercial-friendly approach without
taking any unnecessary risk. By standardizing terms and conditions on a
commercially realistic basis, it is intended that tendering time and cost, will be
reduced for suppliers and government, while encouraging competition as a result
of more suppliers being willing to participate.
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Agricultural Export Promotion

390. Australia and New Zealand are pushing for a final Trans-Pacific Partnership (TPP)
agreement to include commitments to limit agricultural export subsidies and address the
trade-distorting aspects of food aid programs, two politically sensitive areas that the U.S.
in the past has insisted must be addressed multilaterally. Australia sees this as levelling
the playing field with respect to U.S. demands on state-owned enterprises in the
agricultural sectors.

391. According to Inside U.S. Trade, Australian TPP negotiator Hamish McCormick
explained “These are a set of issues that go to anti-competitive practices, practices that
really damage ... the medium and longer-term food security issues of food aid recipients,
but they’re fundamentally about competition,” he said. “And as we address issues such as
state-owned enterprises and competition policy more generally, we want to see that
there’s a balanced approach to these issues across the TPP.”"

392. McCormick said Australia was not trying to work the Doha agriculture text into the TPP
agreement per se, but stressed that the ultimate goal is to try to figure out what sort of
outcomes can be included in the TPP to address these same issues. He said Australia has
not yet given up on the Doha round, so its move to pursue these issues in TPP is not as an
alternative to Doha but rather reflects Australia’s longstanding position of addressing
them in free trade agreements.”

State-Owned Enterprises

393. Inside U.S. Trade has reported that the U.S. SOE proposal has direct implications for
Australia’s telecommunications sector. Optus, one of the largest suppliers, is owned by
Singtel which in turn is 54% owned by Temasek, the sovereign wealth fund of the
Singaporean government.”

Trade in Services

394.  Australia will not likely want to see disciplines on the delivery services of Australia Post.

395. Australia has disagreed with the USA over its demand that the TPP agreement include an
obligation to put in place an expedited customs process for reviewing shipments sent via

express delivery services that is separate from that for normal shipments.

396. According to Inside U.S. Trade, the U.S. seeks to exempt TPP countries from the
requirement to have a separate lane for express shipments if they meet certain “quality

8 «pustralia, New Zealand Seek To Address Export Competition In TPP Deal”, Inside U.S. Trade, May 25, 2012
4 (i

Ibid.
> «TPP SOE Talks Slowed By Domestic Processes, Australian Ag Demand”, Inside U.S. Trade, September 14,
2012
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control” standards, such as clearing express shipments within a certain amount of time,
sources said.”® Australia considers its customs clearance is already above standard.

Customs Measures: Minimal Value Shipments

397.

398.

TPP proposes to raise the de minimis level on minimal value shipments. This would not
only prevent a country from charging import tariffs on these shipments, but also from
collecting any value-added tax. VAT can be more than 10%. This could result in
significant lost revenue and could also have an adverse and discriminatory impact on
domestic producers of like or similar products.

Raising the de minimis level to $200 would mean that imported goods from TPP partners
under that threshold that are shipped to Canada would not have to pay the value-added
tax, while HST would still be exigible on a similar good made in Canada.’’

Agriculture

399.

The Australian agricultural industry has pushed its government to engage the U.S. on
access for dairy, beef and sugar.”® However the U.S. has said that it will not conduct
market access negotiations with existing FTA partners like Australia with whom
concessions from a previous trade deal are still being phased in.”

Agriculture — TRQs

400.

401.

402.

Australia maintains the TRQs indicated on the table that follows at the end of this section.

These are WTO measures. It remains to be seen whether or not Australia would be
prepared to liberalize WTO measures in TPP. Would the U.S. tobacco growers want to
make gains in Australia?

There are restrictions on exports of wine and brandy over 100 litres. Export permits are
issued by the Australian Wine and Brandy Commission. The Commission would get
caught up in the SOE proposal.

® «y.S., Australia At Odds Over Separate Lane For Express Shipments In TPP”, Inside U.S. Trade, September 13,

2012
" Ibid.

8 “Footwear, Dairy Bills Introduced For MTB Could Conflict With TPP Interests”, World Trade Online — Daily
News, July 10, 2012

" bid.
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WTO Agriculture TRQ

BAsIC DATA*

REF | MENO DESCRIPTION HS PRO|IN| INQTY FINQTY UNIT
AUSTRALIA
1 1| Cheese 04061000 DA 11500 11500
2 2 | Unmanufactured tobacco 24011012 B 11184 11184

* Tariff and Other Quotas, Background Paper by the Secretariat, WTO Committee on Agriculture Special Session, G/AG/NG/S/7, May 23, 2000
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BRUNEI

Overview and Objectives

403. Brunei Darussalam is a small absolute monarchy. It is in TPP because it is an original P-4
member but it seems to be a very strange bedfellow for the larger TPP Partners. Brunei
would like to have an FTA with the U.S. and would gain FTAs with, Peru, Mexico and
Canada.

404. The TPP will allow Brunei to continue its tradition of openness in the Asia Pacific region,
as reflected in their Agreements within APEC and ASEAN.

405. Brunei’s economy is heavily influenced by and dependent upon exploitation of its oil and
gas reserves.

406. Brunei’s Royal Family’s extensive involvement in business and trade provides some
unique challenges to TPP negotiators. Brunei has significant human resource and
capacity challenges that limit its responsiveness at the multilateral level and have affected
the pace of implementation of its WTO obligations.®

407.  On its own, Brunei would never be a candidate for an FTA with the USA or Canada. In
2005, trade with the USA was US$513.1 million. In 2009, it had declined to
US$58.6 million.**

Key Statistics

408.  Brunei has a population of 408,786% and a GNP in 2009 of US$19,508,063,793.46.% Its
trade® with Canada in 2011 was :

CDN $
Canada’s imports from Brunei $8,131,000
Canada’s exports to Brunei $3,687,000
Canada’s trade deficit with Brunei -$4,445,000
409. Brunei’s principal exports® are crude oil, natural gas and garments.
410.  Its principal imports® are machinery and transport equipment, manufactured goods, food

and chemicals.

8 \WTO Trade Policy Review, WT/TPR/S/196

8 United States Census Bureau, U.S. International Trade Data, http://www.census.gov/foreign-
trade/balance/c5610.html

8 Central Intelligence Agency, The World Factbook

83

World Bank, http://search.worldbank.org/data?qterm=gross%20national%20product&language=EN

® Industry Canada, Trade Data Online, 2011

85
86

Central Intelligence Agency, The World Factbook
Central Intelligence Agency, The World Factbook
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Brunei — USA Trade Relations

411. Brunei is by far the smallest U.S. trading partner among TPP countries. In 2011, total
goods traded between the United States and Brunei was $207 million. U.S. imports from
Brunei have declined considerably over the past decade. In 2011, they were only $23
million, or 4% of their 2005 level of $562 million. The top U.S. import from Brunei was
in the category of precious stones and metals, specifically scrap or waste products.

- The United States does not currently have an FTA with Brunei.
- Brunei remained on the USTR IPR “watch list” in 2012, due to U.S. concern over
intellectual property rights enforcement.®’

Trade Agreements

412. Brunei Darussalam, through ASEAN, has concluded FTAs with:
o Australia and New Zealand

e China
¢ India
e Japan

e South Korea

413. These are not separate Brunei specific bilateral agreements — Brunei participates as a
member of ASEAN.

KEY ISSUES

Labour

414. Brunei has been cited by the U.S. State Department for “arbitrary detention; limits on
freedom of speech, press, assembly, and association; restrictions on religious freedom;
discrimination against women; restricted labour rights; and exploitation of foreign

workers.”®® There is no Labour chapter in P-4. How will Brunei be able to meet the
requirements of the TPP?

Export Taxes

415. Brunei uses export taxes for food security purposes.

8 U.S. Trade Representative, 2012 Special 301 Report,
http://www.ustr.gov/sites/default/files/2012%20Special%20301%20Report_0.pdf. Brunei, p. 42. Placement of a
trading partner on the Priority Watch List or Watch List indicates that particular problems exist in that country with
respect to IPR protection, enforcement, or market access for persons relying on intellectual property. Countries
placed on the Priority Watch List are the focus of increased bilateral attention concerning IPR protection,
enforcement, or market access for persons relying on intellectual property.

8 Comments to USTR concerning the Proposed Trans-Pacific Partnership Trade Agreement, filed by Public
Citizen, January 25, 2010, Docket Number USTR-2009-0041
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416.

Apart from the energy and construction sectors, Brunei’s industrial base remains limited.
Foreign capital and technology have been deterred by the small domestic market; a
poorly developed local private sector; high wage costs; a shortage of skilled labour; slow
bureaucratic procedures and lack of transparency; an unwillingness on the part of the
Government to underwrite risk-taking ventures; and the ban on foreigners owning land. ®

Government Procurement

417.

418.

USTR reports that all procurement is conducted by Ministries, Departments, and the State
Tender Board of the Ministry of Finance. Most invitations for tenders or quotations
below B$250,000 (approximately $168,000) are published in a bi-weekly government
newspaper, but often are selectively tendered only to locally registered companies. The
relevant ministry may approve purchases up to a B$250,000 threshold, but tender awards
above B$250,000 must be approved by the Sultan in his capacity as Minister of Finance
based on the recommendation of the State Tender Board. The award process often lacks
transparency, with tenders sometimes not being awarded or being re-tendered for reasons
not made public.”

There are a number of reservations for Brunei in the P-4, including for Competition, and
we would expect Brunei to seek similar flexibilities in the TPP.

State-Owned Enterprises

419.

420.

421.

422.

USTR reports that some of Brunei’s foreign investment policies are unclear, including
with respect to restrictions on foreign investment and equity participation in specific
sectors. Investment in banking, gas stations and travel agencies is regulated to avoid
excessive investment.

Foreign investment rules require local participation, generally at 30%, and 50% of
residents on boards of directors. Within ASEAN, 100% foreign participation is permitted
in high technology and export oriented industries.

Liquor and armaments businesses are currently closed to both domestic and foreign
investors.

Brunei operates state-owned monopolies in key sectors of the economy, such as oil and
gas, telecommunications, transport, and energy generation and distribution. Brunei has
not notified its state trading enterprises to the WTO Working Party on State Trading
Enterprises. ™

8 World Trade Organization, Trade Policy Review, Report by the Secretariat, Brunei Darussalam, WT/TPR/S/196,
January 21, 2008, page Xi.
% USTR, National Trade Barriers Estimate on Foreign Barriers to Trade 2012, Brunei Darussalam, p.47
91 H
Ibid, p.48
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Export/Import Controls

423.

424.

425.

426.

Export restrictions are maintained on timber for environmental reasons.

A few products (salt, rice, sugar) are still subject to export restrictions, mainly for
security of domestic supply. Paddy rice is also subject to price support.

Imports of salt, sugar, and rice paddy are restricted to maintain security of domestic
supply and for price stability, and to ensure long term sustainable supplies and market
stability. Import permits for salt, sugar, and rice paddy may be obtained from the
Department of Information Technology and State Stores.

Imports of used motor vehicles (five years and older) are restricted for road safety
reasons.

Technical Barriers to Trade

427.

There is no national body for setting standards in Brunei. The Construction Planning and
Research Unit, based in the Ministry of Development, coordinates for standards and
conformity assessment activities.*?

Customs Measures

428. All imported eggs must be marked with the word “imported” on the shell, to identify the
source of supply, thereby preventing illegal cross-border movements of eggs and to
ensure conformity with the sanitary and food safety requirements of the Veterinary
Authority and the Ministry of Health.

429. Import permits for used vehicles are issued by the Land Transport Department. In all
cases, the importer must also submit the import permit to the Royal Department of
Customs to obtain an approval permit (AP). %

Competition

430. Brunei does not have a National Competition Policy. This was not necessary in P-4.
Would state players in the economy support the development of a formal competition
policy? Does a small population/economy need one?

431. Brunei has a Price Control Act (1974 — amended 1999). The Act applies to rice, sugar,

motor vehicles, cigarettes and infant milk. The Price Controller may also regulate
movement, imports and exports of controlled products.

% World Trade Organization, Trade Policy Review, Report by the Secretariat, Brunei Darussalam, WT/TPR/S/196,
January 21, 2008, p.33
% \bid., p.45
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432. Brunei considers that this law is needed for protection of local consumer interests through
controlling prices of basic essential items and related controlled items, as well as the
prevention of hoarding.

Services

433. Accounting services and education service are sensitive to Brunei, and are not likely to be
included on any Services positive list.

Export Incentives

434. Tax incentives are granted to export-oriented manufacturers including exemption from
income tax, exemption from import duties on machinery, equipment, component parts,
accessories or building structures, and exemption from import duties on raw materials.

Intellectual Property — Copyright

435. New Zealand, Chile, Malaysia, Brunei and Vietnam all want more flexibility to protect
existing limitations and exceptions to the general enforcement of copyrights than is being
proposed by the USA.

436. Subjecting every limitation or exception to the three-step test™ severely limits the ability
of countries to take advantage of limitations and exceptions that form a part of their own
laws or of international treaties that they have signed. These countries may want to de-
link the right to use limitations and exceptions from the three-step test.

437. Inside U.S. Trade reported the opposition from a majority of TPP countries against the
aggressive use of the three-step test “reflects a growing awareness of the importance of
exceptions to development and innovation.”*

% The so called three step test is from the Berne Convention and Avrticle 13 of the WTO TRIPs Agreement
extended broadly by the USA in the TPP.
%« eaked U.S. Copyright Proposal Reveals Opposition From TPP Partners”, Inside U.S. Trade, August 7, 2012
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CANADA

Overview and Objectives

438.

439.

There is little in the TPP for Canada. It is in deficit with most partners, with the U.S.
being a notable exception. This TPP negotiation must be seen as defensive for Canada.

Canada’s interest in TPP was driven by the possibility that Japan would join. Without
Japan, the promises of benefits under the TPP are underwhelming.

Canada — USA Trade Relations

440.

441.

Canada is the largest trading partner of the United States overall and among TPP
participants, with total trade in goods of nearly $600 billion and total trade in services of
$76.1 billion.*®

The U.S. trade deficit with Canada has been falling in recent years to $35.7 billion in
2011. The United States recorded a substantial trade surplus in services trade with
Canada of $24.9 billion in 2010. Although rich in natural resources and energy, Canada is
also part of an integrated North American supply chain and exchanges many
manufactured products with the United States, especially autos, at different stages of
production.

- The United States-Canada Free Trade Agreement entered into force on January 1,
1989 and was incorporated into NAFTA on January 1, 1994. As a result, nearly
all trade is conducted tariff and restriction free between the two countries, and
with Mexico.

- Canada’s willingness to negotiate over its supply management programs for dairy
and poultry were reported to be an obstacle for the United States, Australia, and
New Zealand to allow Canada’s participation in the TPP.

- For the past several years, the U.S. Trade Representative has placed Canada on its
“priority watch list” of countries meriting bilateral attention over intellectual
property rights enforcement®’. Just prior to being invited to join the TPP talks in
June 2012, the Canadian House of Commons passed copyright modernization
legislation.

Trade Agreements

442.

A TPP deal will bring new FTAs with New Zealand, Brunei, Australia, Vietnam and
Malaysia. Canada needs to update and enhance its image as a real player in Asia, a
region which clearly needs a re-energized focus.

96 For additional information, see CRS Report RL33087, United States-Canada Trade and Economic Relationship:
Prospects and Challenges, by lan F. Fergusson.
97 2012 Special 301 Report, Canada, p. 25
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443. Insofar as difficult issues are concerned, clearly these exist, inter alia, with respect to
cultural services, agriculture, government procurement, intellectual property and foreign
investment. Clearly, there are high priority demands which will be made on Canada by

other parties.

444. The Harper Government has stated unequivocally that everything is on the table.
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CHILE

Overview and Objectives

445.  Chile is an original member of P-4 and wants to use the TPP to consolidate its policy of
economic integration towards Asia. At the same time it is a defensive initiative to avoid
dilution of existing preferences.

446. Itis essential for Chile to reach a balance between the new commitments and new
opportunities for Chilean interests. Chile’s approach to the negotiations can only be
described as cautious but they are open to discussing new issues, consistent with
development needs and goals.

447. Chile seeks through TPP to expand the scope of its “goods only” FTASs to include
services. Cumulative rules of origin are essential, as are improved disciplines on customs
procedures, SPS and TBT.

Key Statistics

448. Chile halsogl population of 17,067,369% and a GNP in 2011 of US$279,061,329,061.25.%°

Its trade™" with Canada in 2011 was:
CDN $
Canada’s imports from Chile $1,911,000,000
Canada’s exports to Chile $818,778,000
Canada trade deficit with Chile -$1,091,957,000

449.  Chile’s principal exports'®*

wine.

are copper, fruit, fish products, paper and pulp, chemicals and

450. Its principal imports'® are petroleum and petroleum products, chemicals, electrical and

telecommunications equipment, industrial machinery, vehicles and natural gas.
Chile — USA Trade Relations

451. U.S. trade with Chile has been growing over the past decade, with U.S. exports more than
quadrupling to nearly $15.9 billion in 2011 from the advent of the U.S.-Chile FTA in
2004. Total U.S. services trade with Chile is $3.5 billion. As with Australia and Brunei,
Chile’s major exports to the world are fuel and mining products, particularly copper.
However, it also has a well-developed agriculture sector, which contributes to exports.

% Central Intelligence Agency, The World Factbook

% World Bank, http://search.worldbank.org/data?qterm=gross%20national%20product&language=EN
190 Industry Canada, Trade Data Online, 2011

101 Central Intelligence Agency, The World Factbook

102 Central Intelligence Agency, The World Factbook
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452.

The U.S.-Chile FTA entered into force on January 1, 2004, and as a result most goods are
or will eventually be exchanged tariff-free. 3

Trade Agreements

453.

454,

455.

456.

457.

458.

4509.

460.

461.

Chile, an original member of P-4, has been in the forefront of trade liberalization. Chile
has been one of the most aggressive negotiators of FTAs around the world.

Chile concluded its FTA with Canada on December 5, 1996. It is considered by the two
governments to be a model because of its treatment of trade remedies. Objections from
Canadian stakeholders have prevented the forward looking trade remedies provisions'®
of this model from being extended to other FTAs.

Chile recently updated its FTA with Canada and to include financial services within the

scope.’®

In 2008, Chile signed FTAs with Australia, Honduras, and Colombia while expanding its
agreements with Peru and Cuba. It now has trade agreements with the USA, Canada and
56 other countries. Chile signed an FTA with Vietnam in November 2011-- during the
TPP negotiations -- but it is not yet in effect.

On market access, Chile also has FTAs with the E.U., Mexico, Vietnam,'* Malaysia,
Australia, Japan, Peru, USA,'*" Turkey, Colombia, Panama, China, European Free Trade
Association (EFTA),'® Republic of Korea, Central American Common Market,'%° and
Mercosur.'*°

Chile also has bilateral “economic complementation agreements” with Bolivia, Peru,
Venezuela, Argentina, Ecuador, Colombia and Mercosur, as well as a partial agreement
with Cuba.

In March 2011, Chile’s FTA with Turkey came into force, and in April 2012, an FTA
with Malaysia came into force.

Negotiations with Thailand, India and Hong Kong are still ongoing.

Because Chile has negotiated an FTA with the USA, there have been no bilateral market
access discussions undertaken in TPP. This means that for the most part Chile would be

13 For more information on this agreement, see CRS Report RL31144, The U.S.-Chile Free Trade Agreement:
Economlc and Trade Policy Issues, by J.F. Hornbeck.
Under the Canada — Chile FTA, once tariffs have been phased out anti-dumping investigations are not possible

105
106
107
108
109
110

http://www.international.gc.ca/trade-agreements-accords-commerciaux/agr-acc/chile-chili/index.aspx?view=d
FTA is signed but not in force

SICE Foreign Trade Information System, http://www.sice.oas.org/ctyindex/CHL/CHLagreements_e.asp
Iceland, Liechtenstein, Norway and Switzerland

Costa Rica, El Salvador, Guatemala, Honduras

Argentina, Brazil, Uruguay, Venezuela (since July 2012), Paraguay, a founding member, ha its membership

suspended 2012

71



TPP: NAFTA 2.0 or Doha Revisited?

462.

463.

expected to pay in parts of the negotiations of interest to the USA while not expecting
much if anything in return in market access?

The situation of Latin American countries in TPP was well summarized at the 2012 WTO
Public Forum by former Chilean Diplomat Sebastian Herreros.™* He is currently on
secondment to CEPAL.

We extracted the following insights from the PowerPoint presentation to the 2012 WTO
Public Forum. Mr. Herreros had this to say about the risks/costs of the TPP to Latin
American participants:

Risks/Costs

For LAC countries, the main risk (other than the negotiation dragging on

for years) is an outcome that does not clearly improve on the status quo:

= Assuming heavier commitments on IP, environment, labor,
investment than in their bilateral FTAs with the USA and thus further
losing “policy space”.

= Combined with little gains in market access, cumulation of origin,
convergence of disciplines and standards.

The likelihood of this scenario depends mostly on US decisions as the

dominant player

Scrutiny of trade negotiations by Congress, civil society in LAC

countries is now more intense than in the past.

= Not any agreement will do.

Would the TPP have an impact on Latin American integration efforts?

Colombia, Chile, Mexico & Peru formed in 2012 the Pacific Alliance,

aimed at creating a “deep integration area” and jointly exploring business

opportunities in Asia Pacific.

= The outcome of the TPP will directly affect the provisions being
negotiated in the PA.

At the political level, the TPP/PA processes may underline the difference

between “the free traders” and “the rest” in Latin America.

It may also encourage Brazi/MERCOSUR to engage in a more active

negotiating agenda with Asia.

Conclusions

Still great uncertainty about TPP’s architecture, substantive provisions
and membership (including accession procedures after the end of
negotiations)

Thus the answer to what does the TPP offer Latin American countries is
still highly speculative. It depends critically on:

= Whether LA countries (other than Chile, Peru and Mexico) are

111

“Coping with multiple uncertainties: Latin America in the TPP negotiations”, by Sebastian Herreros, Geneva,

September 24, 2012, sebastian.herreros@cepal.org
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allowed to join; and if so, when and on what terms
= Which other countries (especially Asian) join the negotiations
= How an enlarged TPA will relate to FTAs LA countries already have
in place with TPP participants (especially the US)
e Answer today is not very positive: gains look small (and uncertain); risks
look larger and more immediate
e TPP offers the potential to “tame the trans Pacific tangle”
e Main challenge : Managing the very large diversity among TPP members
e Need to strike the right balance so that the TPP becomes:
I. a“high quality” agreement; and
ii. one developing countries would be interested in joining
e This requires (inter alia):
= Avoiding extreme regulatory harmonization
= A robust economic cooperation framework
= Some generosity from the most powerful player

464. Because Chile’s FTA with the USA predates the 2007 U.S. Congressional Bipartisan
Consensus so it does not have the same provisions on issues like investment and
intellectual property as in Agreements like USA-Korea, USA-Peru and USA-Colombia.
With Chile the, focus of TPP is much more on so-called new issues where its market has
been targeted, i.e., it does not stand to gain much from others.

465. Itis difficult to see how countries in this situation can reach a balanced result in the TPP.
U.S. demands on the new behind the border issues do not help its smaller TPP partners
like Chile. What is in it for them is a very legitimate question.

KEY ISSUES
Agriculture

466. Chile may apply special safeguards on dairy products from New Zealand under P-4.**2
And Chile recently blocked a merger between Fonterra and Nestle because of reduced
competition for Chilean dairy farmers.!*?

467. Chile’s price band system was challenged and condemned in WTO dispute settlement. It
now applies a WTO-consistent price band system to the following products:

- edible vegetable oils;

- wheat and wheat flour; and

- sugar™.

12 There are special safeguards which will expire when duties have been phased out.

113 Discussions with counsel for Chilean dairy farmers.

14 \WT/DS207/ABIR; The following specific HTS subheadings are covered by the price band system: In the wheat
or meslin product category, HTS subheading 1001.9000. In the wheat or meslin flour product category, HTS
subheading 1101.0000. In the sugar product category, HTS subheading 1701.1100 cane sugar, 1701.1200 beet sugar,
1701.9100 sugar containing added flavouring or colouring matter, and 1701.9900 other. In the edible vegetable oils
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468. Chile relies on its price band system to prevent excessive price fluctuations for certain
agricultural products. Chile has not negotiated away this protection from any country.

Intellectual Property Copyright'*®

469.  Chile has expressed public concerns about the U.S. demands on intellectual property.™*°

470. New Zealand, Chile, Malaysia, Brunei and Vietnam all want more flexibility to maintain
limitations and exceptions to the general enforcement of copyrights than are provided for
in the U.S. text.™"’

471. Subjecting every limitation or exception to the three-step U.S. test will severely limit the
ability for countries to take advantage of limitations and exceptions that form a part of
their own laws or of international treaties that they have signed. These countries may
want to de-link the right to use limitations and exceptions from the three-step test.

472. Ina purported leaked copy of the negotiating text, New Zealand, Chile, Malaysia, Brunei
and Vietnam proposed far more general language with no reference to a three-step test at
all. Instead, they proposed that countries may provide for limitations and exceptions in
accordance with their domestic laws and the relevant international treaties to which they
are a party.*

473. Inside U.S. Trade reports that the opposition from a majority of TPP countries against the
aggressive use of the three-step test “reflects a growing awareness of the importance of
exceptions to development and innovation.”**°

474. Many countries also want to broaden the scope in which they can apply limitations or
exceptions to allow for the circumvention of technological protection measures (TPMs).
TPMs, also known as digital locks, prevent copyrighted material from being copied from
various formats, including software and DVDs.

product category, HTS subheading 1507.1000 crude soya-bean oil, 1507.9000 other crude soyabean oil, 1508.1000
crude ground-nut oil, 1508.9000 other crude ground-nut oil, 1509.1000 virgin oil, 1509.9000 other, 1510.0000 other
oils, 1511.1000 crude palm oil, 1511.9000 other crude palm oil, 1512.1110 crude sunflower-seed oil, 1512.1120
crude safflower oil, 1512.1910 other sunflower-seed oil, 1512.1920 other safflower oil, 1512.2100 crude cotton-seed
oil, 1512.2900 other crude cotton-seed oil, 1513.1100 crude coconut (copra) oil, 1513.1900 other crude coconut
(copra) oil, 1513.2100 crude palm kernel or babassu oil, 1513.2900 other crude palm kernel or babassu oil,
1514.1000 rapeseed, colza or mustard oil, 1514.9000 other, 1515.2100 maize (corn) oil, 1515.2900 other maize
(corn) oil, 1515.5000 sesame oil, and 1515.9000 other sesame oil.

15« eak of TPP text on copyright limitations and Exceptions”, Knowledge Ecology International,
www.keionline.org/node/1516

16 «Chile Threatens to Pull out of TTP because of U.S. IP demands”, InfoJustice.org, May 10, 2012

W7 «pAcademics Describe U.S. Clarifications Of Key Provisions In TPP Copyright Proposal”, Inside U.S. Trade,
September 10, 2012

"8 bid.

119 «|_eaked U.S. Copyright Proposal Reveals Opposition From TPP Partners”, Inside U.S. Trade, August 7, 2012
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475.

These TPP partners critical of the U.S. proposal also want to amend the U.S. text so that
it allows TPP partners to apply both current limitations and exceptions already contained
in their domestic laws, as well as new limitations and exceptions that could be legislated
in the future, to address the “digital environment,” or the Internet.*?

Import Controls

476.

477.

478.

479.

480.

The Constitutional Organic Law of the Central Bank does not allow the establishment of
quotas for imports (or exports). Consequently, Chile does not apply quantitative
restrictions on imports, and it has no import licensing regime.

Imports of used vehicles, used motorcycles and used and retreaded tires (with the
exception of wheel mounted tires) is prohibited.'**

According to the authorities, the reason for maintaining the prohibition is to ensure that
there is a modern, safe and environmentally friendly fleet of motor vehicles. This
prohibition does not apply to ready mix cement trucks, ambulances, fire fighting vehicles,
urban and highway cleansing vehicles, armoured vehicles, motor homes and penitentiary
vehicles, inter alia, or to vehicles belonging to Chilean citizens who have resided abroad
for one year or more and then returned to Chile, and vehicles intended for free zones.

The reason for prohibiting used tires is one of public health. It is to ensure that the
mosquito aedes albopictus, which transmits epidemic diseases such as dengue and yellow
fever, is not introduced into Chile by means of used tires.

Other products that may not be imported include asbestos, pornography, dangerous goods
such as certain pesticides for agricultural use, toys and articles for children which contain
toluene, adhesives with a volatile solvent base and other goods prohibited by decree of
the Ministry of Health or Agriculture or other government bodies.

Chile also prohibits the import of toxic and hazardous waste pursuant to the Basel
Convention, as well as the import of ozone depleting substances and products containing
CFCs in accordance with the Montreal Protocol (Annexes A, B and Group Il in Annex C)
These should not be affected by the TPP.

Export controls

481.

482.

Among the products which may not be exported from Chile are anthropological,
archaeological, ethnic, historical and palaeontological items and articles; pehuen or
Chilean pine (araucaria araucana); and psychotropic substances.

Endorsements and authorizations are required for the export of some products such as
firearms, ammunition, explosives, inflammable and asphyxiating chemical substances,
radioactive substances, plant products, wild fauna specimens, fisheries and seafood

20 Ipid.

121 World Trade Organization, Chile, Trade Policy Review, Report by the Secretariat, WT/TPR/S/220,
September 2, 2009
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products (crabs, prawns and abalone), alga gracilaria, certified bean seeds and works by
Chilean and foreign artists.

Tariff Quotas

483. Chile maintains MFN tariff rate (TRQ) quotas on refined and some mixed sugar products.
The out of quota tariff rate is the 6% (plus the specific rate duty resulting from
application of the PBS), and the in-quota rate is zero. The 60,000 tonne TRQ is allocated
on a first-come, first-served basis. Chile also has some preferential tariff quotas,
introduced under like-for-like commitments in trade agreements with MERCOSUR,
Bolivia, Canada, the United States, the European Union, Japan and some Central
American countries.'??

484. Chile has problems with U.S. proposals about electronic commerce.

Environment

485. The U.S. appears to be alone in pushing for environmental commitments that are fully
enforceable. Some countries proposing a non-binding cooperation mechanism as an
alternative approach for promoting environmental protection under TPP.

486. The U.S. proposal in TPP, which reflects the May 10, 2007, Bipartisan Consensus
template, requires TPP members to enforce their own environmental laws and also ensure
that their laws and regulations fulfill their obligations under seven multilateral
environmental agreements to which they are signatories. That is the same standard
included in the U.S.-Peru FTA.

487. Inside U.S. Trade reports some TPP countries have advocated a “carrot” approach that
focuses on nonbinding environmental cooperation, which was the model included in the
original “P-4” agreement between New Zealand, Chile, Brunei and Singapore.*?®

488. Chile is among the countries opposed to binding dispute settlement (in the environment
chapter) which expands the scope of obligations significantly from that included in
existing U.S. FTA with Chile. Those agreements only require each party to effectively
enforce their own environmental laws.

Internet Retransmissions
489. Copyright limitations and exceptions generally refer to provisions in trade deals under

which FTA partners can deviate from standard copyright obligations in limited
circumstances. Copyrights were slated to be discussed at the end of this week.*

122 Chile Individual Action Plan 2007, APEC Peer Review, July 2008

123 «.S. Faces Opposition On Enforceability Of TPP Environmental Chapter”, Inside U.S. Trade, May 24, 2012
124 Inside U.S. Trade, “TPP Negotiators Discussing U.S. Proposal on Internet Retransmissions,” September 13,
2012
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490.

491.

492.

493.

494.

This provision is primarily intended to prevent a person from being able to stream a
television signal over the Internet to a foreign country, which could place the right holder
of the content at a competitive disadvantage when it comes to gaining market share in
that country.

Critics of the proposed Internet retransmission language argue that it places restrictions
on the application of fair use exceptions across borders in other countries, even though
those same exceptions could be used under U.S. law.'?

A final TPP text containing the retransmission provision could complicate the ability for
online educators to transmit material online across borders, such as news footage for
instructional use, even though the instructor could lawfully show students in the U.S. that
same footage in a traditional classroom without using the Internet, Public Knowledge
argued.

The U.S.-Korea FTA contains a footnote that permits retransmission without consent if it
occurs within a country’s territory over a “closed, defined, subscriber network that is not
accessible from outside the party’s territory.” These cases would not constitute
retransmission over the Internet, the footnote clarifies.

The Korea FTA and the U.S. TPP proposal both require countries to make it a criminal
offense to manufacture or distribute a device or system used to decode an encrypted
program-carrying satellite or cable signal without authorization of the lawful distributor.
They also require countries to apply criminal offenses to the wilful reception or further
distribution of an illegally decoded encrypted signal.

Annex 12.C, Payments and Transfers, Chile

495.

In previous trade agreements, including the Chile — Canada and Chile — USA FTAs,
Chile has reserved the right of the Central Bank of Chile to maintain or adopt measures in
conformity with the Constitutional Organic Law of the Central Bank of Chile (Ley
Orgénica Constitucional del Banco Central de Chile, Ley 18.840 or other legislation, in
order to ensure currency stability and the normal operation of domestic and foreign
payments. For this purpose, the Central Bank of Chile is empowered to regulate the
supply of money and credit in circulation and international credit and foreign exchange
operations. The Central Bank of Chile is empowered as well to issue regulations
governing monetary, credit, financial, and foreign exchange matters. Such measures
include, inter alia, the establishment of restrictions or limitations on current payments and
transfers (capital movements) to or from Chile, as well as transactions related to them,
such as requiring that deposits, investments or credits from or to a foreign country, be
subject to a reserve requirement (“encaje”).

15 There has been extensive public debate on these issues in Chile including a very important seminar at the
Catholic University in April 2012.
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496. The reserve requirement that the Central Bank of Chile can apply pursuant to Article 49
No. 2 of Law 18.840, may not exceed 30% of the amount transferred and shall not be
imposed for more than two years.

497. In addition, Chile has reserved the right of the Foreign Investment Committee to regulate
the terms and conditions of any investment contract under the Foreign Investment Statute,
Decree Law 600. The Foreign Investment Committee is not obliged to enter into
investment contracts.
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JAPAN

Overview and Objectives

498.

499.

500.

501.

502.

Japan has not sought to join the TPP. This section addresses concerns which would arise
for Japanese politicians and negotiators should Japan’s interest move to involvement.

Freer trade with Japan would, for Canada, be the principal goal, offering significant
benefits. As a practical matter, without Japan, TPP is of marginal interest and TPP could,
indeed, cost Canada more than it gains.

There has been considerable domestic opposition to Japan joining the TPP negotiations.
There have been major demonstrations by Japanese farmers, targeting the undermining of
food security which agricultural liberalization under the proposed deal could bring about,
especially in relation to rice.

Zenroren (National Confederation of Trade Unions) also opposes the deal, with concerns
about job losses, the opening up of the economy to U.S. capital, and the erosion of living
standards and working conditions. Many Japanese opponents view the TPP as being
essentially a bilateral FTA with the U.S. which aims at the Americanization of Japan and
IS a serious threat to the Japanese way of life.

If Japan were to adapt its regulatory systems to North American business needs no doubt
trade and investment flows would increase. A major goal of the TPP is regulatory
coherence. It would be dangerous if Japan interpreted this as “the American way or the
highway”. That approach would be doomed from the start.

Key Statistics

508.

504.

Japan has a population of 127,368,088% and a GNP in 2011 of
US$4,538,986,610,569.80." Its trade™*® with Canada is:

CDN $
Canada’s imports from Japan $13,058,000,000
Canada’s exports to Japan $10,671,000,000
Canada’s trade deficit with Japan -$2,387,000,000

Japan’s principal exports*? are motor vehicles, semiconductors, iron and steel products,

auto parts, plastic materials, power generating machinery.

1
1
1
1

N

6
7

N NN
©

9

Central Intelligence Agency, The World Factbook

World Bank, http://search.worldbank.org/data?qterm=gross%20national%20product&language=EN
Industry Canada, Trade Data Online, 2011

Central Intelligence Agency, The World Factbook
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505.

Its principal imports*®® are petroleum, liquid and natural gas, clothing, semiconductors,

coal, audio and visual apparatus.

Trade Agreements

506.

507.

508.

509.

510.

511.

512.

513.

Japan had been one of the strongest supporters of multilateral liberalization in GATT and
then the WTO. Its recent interest in bilateral and regional FTAs has been driven by
defensive interests.

Japan is increasingly suffering the loss of market shares that FTAs between other
countries produce. Because of NAFTA, for example, Japan felt an acute need for its own
treaty with Mexico so that its products benefit from the same tariff levels on the Mexican
market as its U.S. competition.

Japan’s initial FTA focus has been regional. Major deals have been signed with
Singapore (2002), Malaysia (2004), Mexico (2004), Philippines (2006), Brunei (2007),
Indonesia (2007), Chile (2007), Thailand (2007), ASEAN as a whole (2008) and Vietnam
(2008).

Japan’s deals with both Brunei and Indonesia are unique because they guarantee Tokyo
access to oil and gas supplies.

In mid-2006, Japan went so far as to propose an overarching East Asian FTA
encompassing Japan, ASEAN, India, China, Korea, Australia and New Zealand.
Initially, the response from ASEAN was cool, but interest is increasing; possibly also
including India and China. This ASEAN Plus deal could keep Japan out of TTP.

In 2007, negotiations with India and Australia began, while somewhere down the
pipeline, Colombia, China, Korea, Cambodia and Laos are also on the agenda.

Japan has initiated FTA negotiations with Canada. Others are on the list:

- in 2006, spurred by concerns about access to energy resources, Japan moved
towards kicking off talks for an FTA with Kuwait and other oil and gas-rich Gulf
Cooperation Council (GCC) countries;

- there are also growing concerns about trade disadvantages for Japanese firms on a
wider international scale, leading to FTA overtures towards Brazil, South Africa,
New Zealand and even some wishful talk of a U.S.-Japan deal;

- inlate 2011, Japan showed interest in negotiating an FTA with Burma;
- in March 2012, there were indications of upcoming FTA talks with Mongolia.
Japan negotiates “Economic Partnership Agreements” (EPAS). Japan, quite correctly

considers that the term “free trade agreement” doesn’t capture the broader integration of
economic and social policies that these treaties aim to achieve between the partner

130 Central Intelligence Agency, The World Factbook
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KEY ISSUES

countries. However these EPAs are similar in coverage to a typical FTA negotiated by
Canada, New Zealand or the E.U., if less ambitious on the content in areas of sensitivity
to Japan. These EPAs are much more accommodating and less rigid than U.S. FTAs or

the TPP.

Factors that will influence Japan’s decision to join the TPP negotiations™!

514.

515.

516.

Acceptance of the TPP as it is envisaged by Washington would result in significant
policy with important impacts on Japan in the following policy areas:

competition policy;

financial services including insurance;

foreign direct investment policy;

government procurement and technology co-operation;
intellectual property protection;

labour rights/worker protection rules (sees as too restrictive and hindering labour
mobility);

medical technology and pharmaceutical approvals;
regulatory transparency and regulatory coherence; and
the state-owned enterprises (including Japan Post).

The broad range of U.S. demands include:

more English in official documents (will the U.S. put more Japanese and French
in its documents?);

make it easier for financial services to engage in short selling as well as other
“Americanizations” to financial services to make them more functional;

remove exchange rate charges on non-residents transfers, especially U.S. Social
Security payments; and

Japanese investment incentives should be made more attractive so that Japan can
give U.S. investors incentives to match those in other Asian countries.

Suggested phase-out periods of up to 10 years on Japan’s sensitive agricultural tariffs will
not be enough for Japanese farmers. For some Japanese farm interests, never is soon
enough. Increased volumes of cheaper imports from Australia and New Zealand and
heavily subsidized imports from the USA are not the big attractions that the Japanese
cheerleaders for the TPP seem to believe.

3L «Exporting the TPP Melting Pot: Americanizing Japan”, iPolitics, by Peter Clark, February 3, 2012
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o17.

518.

5109.

520.

521.

522.

523.

524.

Some in Japan will consider that U.S. demands for negotiating the Trans-Pacific
Partnership are insensitive to the point of being culturally belligerent. This will not be a
universal view. The Keidanren — essentially the Japanese version of the Business
Roundtable — issued a White paper identifying the need for reform and modernization in
many aspects of business and government regulation in Japan. The White paper
identified many of the same needs for the same issues as have been listed in U.S. business
submissions on the TPP.

But will this be enough? Will Japan’s government be able and willing to manage such
mega changes — or will they look for other less intrusive free trade solutions in Asia?

A senior USTR official has advised Japan that tariff cuts in the TPP will not contemplate
any exclusions; not even rice and there are other rumours that Japan will be able to
protect a limited number of tariff lines, say 100. Sensitivities will be addressed by
extended phase outs. Japan’s rice producers will resist a slow death as much as they will
execution at dawn. It is this type of insensitivity which will make the TPP an impossible
sell for Prime Minister Noda. "2

This paper should make interesting reading in Japan. Realistically, Japan does not need

the TPP. If the U.S. wants to be included in the ASEAN Plus trade block, their leverage
will be reduced by the presence of China and India. Japan is seeking more flexible deals
which will accommodate sensitivities.

There is no reference to the U.S. being prepared to terminate subsidies to its rice
production. The TPP conveniently does not even pretend to address domestic subsidies.

Rice production in the U.S. benefits from cheap water and power to run extensive
irrigation systems. It is unlikely that rice could be produced in the U.S. without these
massive subsidies which are not reported to the WTO.

USTR recently gave assurances that the TPP would not require change in Japan’s
medical insurance system. This may be like giving away the sleeves off a vest. Letting
the U.S. HMOs and insurance companies operate in Japan would drive changes to the
system. And the U.S. has not abandoned its services providers which they could not do
on a country-specific basis in any event.

U.S. stakeholders’ submissions to the USTR on Japan’s application to join the TPP
negotiations suggest that Japan would be better off by adopting U.S. regulatory systems
and rules. It is a broadly based attempt to extend the U.S. melting pot to Japan. If the
suggestions were directed at the Japanese people instead of the USTR, they would be
insulting. Rather, directed as they are at USTR, the objective is to ensure that U.S.
negotiators and legislators understand how important Japan is to the TPP and to the USA.
And not in that order.
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525.

526.

527.

528.

529.

Japan is not the USA. The Japanese do things differently — not wrong or inefficiently,
just differently. The most successful foreign investors in, and exporters to, Japan have
learned to adapt to the system and live with it. Change does not come quickly to Japan.
The Japanese are masters at the art of making haste carefully.

There is another option for Japan. China has been trying to negotiate a three-way FTA
with Japan and Korea. Japan seems interested but is nervous about China’s expanding
military presence and power in the region. Korea seems very keen on concluding
negotiations before Japan because being there first will give Korea an important edge
over Japan. And while Korea has an FTA with the USA, it is not in the anti-Chinese TPP
compact. This may become the most attractive option for Japan.

Will the U.S. demands be acceptable to Japan — where more than 11 million people have
already signed a petition opposing participation? Many of the high tariffs on agricultural
products — including peas, wheat, barley, beef, pork and potatoes will also be interesting
to Canada’s farmers and ranchers. Indeed, there is no way Japan can hope to maintain its
across the board, prohibitive tariffs on 100 plus agricultural products. The view in Japan
is that agriculture could be better protected in agreements with Asia — which could be
expanded to include ASEAN.

Demands to phase out rice tariffs will be a major problem. The U.S. Rice Federation
wants increased access and to get around the import monopoly to sell direct to the
consumer. Japan imports about 8% of its rice but it does not find its way to Japanese rice
bowls. Some suggest Japan may consider the highly subsidized U.S. rice to be more
suitable for flour and pig feed than for human consumption.

Ja Zenchu — the Central Union of Agricultural Cooperatives — has rejected the U.S.
overtures on opening agricultural markets. They argue that;**

« the devastation of the Japanese agricultural sector will undermine the long-term
friendship between Japan and the United States;

e removing Japan’s agricultural tariffs will affect security conditions of East
Asia, which is not in the economic or geopolitical interest of the United States
or Japan;

« elimination of Japan’s agricultural tariffs will seriously increase the number of
starving and undernourished people in the world;

e a‘“one-size-fits-all” approach under the TPP is not instrumental for sustainable
development of agriculture in the Asia-Pacific region and that co-existence of
agriculture has to be at the center of consideration in any agricultural trade
negotiation that Japan joins;

o Japan must now focus on restoring its living and working conditions in the
aftermath of the devastation caused by the Great East Japan Earthquake and
clean up the damage caused by the nuclear power plant accident in
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Fukushima. In other words, it is not TPP negotiations that Japan should
address right now.

530. Attached below are details of Japan’s WTO Tariff Rate Quotas. Japan will not be any
more willing than the U.S. to liberalize TRQs outside WTO negotiations. The U.S. did
liberalize its TRQs with Mexico in NAFTA and sought to do so with Canada in NAFTA.
This has not been without its problems, particularly with respect to sugar.

531. Draft legislation was submitted on February 8, 2010 on the reform of the Japanese Post.
The new plan would provide for a prominent position for the Japanese Post on the
market, notably by expanding its activities into such sectors as insurance and financial
services.'**

Import Leather/Footwear

532. Japan continues to apply a TRQ on leather footwear that substantially limits imports into
Japan’s market, and it sets these quotas in a non-transparent manner.*®

Intellectual Property Rights Protection and Enforcement

533. Police and prosecutors lack ex officio authority to prosecute IPR crimes on their own
initiative, without a rights holder’s complaint. In addition, the U.S. Government has
pressed for improvements to Japan’s Internet Service Provider liability law to provide
adequate protection for rights holder’s works on the Internet.

534. U.S. stakeholders consider Japan does not have effective criminal and civil remedies
against unauthorized circumvention of technological protection measures used by rights
holders to protect their works, trafficking in tools used to circumvent them, and providing
circumvention services.

535.  Although Japan provides a 70 year term of protection for cinematographic works, it only
provides a 50 year term for all other works protected by copyright and related rights. U.S.
goals in TPP extend beyond 100 years in some cases.

Government Procurement
536. Problematic practices continue to limit the participation of U.S. design/consulting and

construction firms in Japan’s public works sector, including bid rigging (dango), under
which companies consult and prearrange a bid winner.

134 European Commission Directorate-General for Trade, Ninth Report on Potentially Trade Restrictive Measures,
September 2011 to May 2012
135 USTR National Trade Barriers Estimate, Japan, 2012
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Investment Barriers

537.

Japan’s Foreign Exchange and Foreign Trade Act governs investment in sectors deemed
to have national sovereignty or national security implications. These provisions have
been alleged to have been applied in a manner which disadvantages U.S. investors.

Export Prohibitions

538.

539.

For certain agricultural products, including wheat bran, rice bran, oat bran, clams,
mussels and eels, the Minister of Economy, Trade and Industry also needs the consent of
the Minister of Agriculture, Forestry and Fisheries prior to granting export approval.
Export controls (prior approval) are maintained to ensure national security and public
safety and to ensure adequate domestic supplies of certain agricultural and other primary
products.

Non-tariff barriers, particularly the application of SPS rules that are not based on sound
science and international standards and practice, also restrict U.S. agricultural exports to
Japan. One example is the frequent use of quarantine measures that impose nationwide
bans on exporting countries as opposed to regional bans (e.g., states or counties).**®

Pesticides Inspection Policies

540.

541.

Japan’s Maximum Residue Limit (MRL) sanctions policy has been the subject of high
level U.S.-Japan government negotiations.

Nominal inspection rates range from 3-5%. However, upon the first detection of
pesticide residues above the established Japanese MRL, Japan’s Ministry of Health,
Labour, and Welfare (MHLW) increases testing to 30%. At this stage, MHLW bears the
cost of testing and releases product to market while lab analysis is underway. Should a
second violation involving the same crop occur, MHLW increases testing to 100% and
holds product while a lab analyzes residues. Additional testing after the second violation
is conducted at industry expense. MHLW generally requires approximately 60 clean
shipments before returning an industry to regular testing levels. While the process has
improved, there continues to be a concern that the legislation has no provision for
retesting to address possible anomalies or laboratory errors. This can lead to unnecessary
delays and an economic impact on U.S. shippers.**’

136 Comments from the U.S.-Japan Business Council (USJBC), USTR-2011-0018-0027, Posted: January 13, 2012
137 Comments from the Almond Board of California, USTR-2011-0018-0023, Posted: January 13, 2012
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WTO Agriculture TRQ
BaAsic DATA
REF | MENO DESCRIPTION HS PRO|IN| INQTY FINQTY UNIT
JAPAN
561 1| Skimmed milk powder (school lunch) 040210 ex, 040221 ex DA 7264 7264
562 2 | Skimmed milk powder (other purposes) 040210 ex, 040221 ex, 040229 ex DA 85878 85878
563 3 | Milk powder 040221, 040229 ex DA 030 03
564 4 | Evaporated milk 040291 ex DA 1585 1585
565 5 | Condensed milk 040299 ex DA 13 13
566 6 | Whey and modified whey (feeding purposes) 040410 ex DA 45000 45000
567 7 | Prepared whey (infant formula) 040410 ex, 040490 ex DA 25000 25000
568 8 | Butter and butteroil 040510 ex; 040590 ex DA 1873 1873
569 9 | Mineral concentrated whey 040410 ex DA 14000 14000
570 10 | Prepared edible fat 210690 ex DA 18977 18977
571 11 | Other dairy products for general use 040110 ex/20 ex/30 ex; 040291 ex; 040310 ex/90 | DA | * 124640 133940
ex; 040490 ex; 180620 ex/90 ex; 190110 ex/20
ex/90 ex; 210112 ex/20 ex; 210610 ex/90 ex
572 12 | Designated dairy products for general use 040210 ex/21 ex/29 ex/99 ex; 040390 ex; 040410 | DA 137202 137202
ex; 040510 ex/20/90 ex
573 13 | Dried leguminous vegetables 071310 ex/32/33 ex/39 ex/50 ex/90 ex FV 120000 120000
574 14 | Wheat, meslin, triticale and their processed products 100110/90 ex; 100890 ex; 110100 ex; 110290 ex; | CE | * 5565000 5740000
110311/19 ex/21/29 ex; 110419 ex/29 ex; 110811;
190120 ex/90 ex; 190410 ex/20 ex/90 ex; 210690
ex
575 15 | Barley and its processed products 100300, 110290 ex, 110319 ex/29 ex, 110411/21, | CE | * 1326500 1369000
190120 ex/90 ex, 190410 ex/20 ex/90 ex, 210690
ex
576 16 | Rice and its worked/prepared products - ST Annex 5 100610/20/30/40; 110230; 110314; 110329 ex; CE | * 379000 758000
110419 ex/29 ex; 190120 ex/90 ex; 190410 ex/20
ex/90 ex; 210690 ex
577 17 | Starches, inulin, and their preparations 110812/13/14/19/20; 190120 ex/90 ex CE 157000 157000
578 18 | Groundnuts 120210 ex/20 ex Ol 75000 75000
579 19 | Tubers of konnyaku 121299 ex OA 267 267
580 20 | Silk-worm cocoons and Raw silk 500100, 500200 ex Fl 798 798
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MALAYSIA

Overview and Objectives

542. Malaysia is not a blind faith cheerleader for the TPP. Its principal objective is to finalize
negotiations with the United States on the bilateral FTA that was started but never
finished.

543. Reducing tariffs on their principal exports to the United States is important. However,
retrograde U.S. rules of origin on textiles and apparel would limit these benefits.

544. There would also be FTAs with Peru, Mexico and Canada.

Key Statistics

545.  Malaysia has a population of 29,179,952 and a GNP in 2011 of
US$438,252,051,390.60."* Its trade™*® with Canada is:

CDN $
Canada’s imports from Malaysia $2,139,000,000
Canada’s exports to Malaysia $761,728,000
Canada’s trade deficit with Malaysia -$1,377,096,000

546. Malaysia’s principal exports'*! are electronic equipment, petroleum and liquefied natural
gas, wood and wood products, palm oil, rubber, textiles and chemicals.

547.  Its principal imports** are electronics, machinery, petroleum products, plastics, vehicles,

iron and steel products, and chemicals.

Malaysia — USA Trade Relations

548.

549.

Malaysia is the fourth largest U.S. goods trading partner among TPP countries, behind
Canada, Mexico, and its neighbor Singapore, totaling nearly $40 billion in 2011. U.S.
services trade with Malaysia was $3.3 billion in 2010.

The United States imports nearly twice as much as it exports to Malaysia resulting in a
large goods trade deficit of nearly $11.6 billion in 2011. Over the past decade, U.S.
imports from Malaysia have been somewhat volatile, though declining considerably in
the past five years. From 2000 to 2006, imports increased from $25 billion to over $35
billion, then fell back to $25.8 billion in 2011.

138
139
140
141
142

Central Intelligence Agency, The World Factbook

World Bank, http://search.worldbank.org/data?qterm=gross%20national%20product&language=EN
Industry Canada, Trade Data Online, 2011

Central Intelligence Agency, The World Factbook

Central Intelligence Agency, The World Factbook
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550.

551.

552.

553.

Electrical machinery makes up nearly half of all U.S. imports from, and exports to,
Malaysia. Some of this trade comprises the same product category flowing both in and
out of the United States and may represent intermediate goods crossing borders at various
stages of production.

The United States and Malaysia previously engaged in FTA negotiations. Those
negotiations stalled several years prior to the current TPP negotiations due to
disagreements over government procurement practices, among other issues.***

In the TPP negotiations, Malaysia may seek additional access to the U.S. market for
sugar and dairy products that now are subject to U.S. tariff-rate quotas.

In 2012, Malaysia was dropped from the U.S. IPR watch list signifying legislative and
regulatory improvements to the country’s IPR regime.'**

KEY ISSUES

Import Controls

554,

555.

Malaysia’s car market has long been sheltered from foreign competition by both tariff
and non-tariff measures, and has been dominated by its national cars.

Malaysia maintains WTO Tariff Rates quotas on imports of some 19 agricultural
products, The Malaysian government maintains tariff-rate quota systems for 19 tariff
lines, including live poultry, poultry meat, milk and cream, pork, and round cabbage.
(Please see table following.) These products incur in-quota duties between 10% and 25%
and out-of-quota duties between 40% and 168%.°

Import licensing

556.

Data provided by the authorities indicate that about a quarter of Malaysia’s tariff lines
(principally with regard to animal and vegetable products, wood, machinery, vehicles and
transport equipment, and arms) are subject to import licensing, most of which is non-
automatic.

Pork Import Licensing

557.

Malaysia’s Department of Veterinary Services (DVS) requires a permit for all pork
imports. In 2011, Malaysian officials instituted a series of measures that further seriously
restricted imports of U.S. pork. In June 2011, DVS declared that all establishments
seeking to export pork to Malaysia must complete an extensive and burdensome
application form and submit to an individual plant audit by DVS. Companies seeking to

3 For more information, see CRS Report RL33445, The Proposed U.S.-Malaysia Free Trade Agreement, by
Michael F. Martin.

1442012 Special Report, Malaysia, p.8.

45 USTR National Trade Barriers Estimate, Malaysia, 2012
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558.

export to Malaysia are required to pay a fee for each plant audited. Malaysia also expects
industry or the government in the exporting country to pay all associated expenses for the
Malaysian inspectors.

Malaysia has stated that it will impose a new quota system for pork bellies and spare ribs,
but that until such time as individual plants are inspected and approved, these products
cannot be imported.

Biotechnology Labelling

559.

In July 2007, Malaysia’s Parliament passed biosafety legislation that includes potentially
trade restrictive language for biotechnology-derived commodities and processed products,
including mandatory labelling and a strict liability and redress enforcement regime. On
July 8, 2010, the Malaysian Ministry of Health posted amendments to the Food
Regulations1985 [P.U. (A) 437/1985] that require strict mandatory labelling of food and
food ingredients obtained through modern biotechnology.

Export Subsidies

560.

561.

562.

Malaysia maintains several programs that appear to provide subsidies for exports. The
revised National Automotive Policy (NAP) increases the income tax exemption for high
value-added exports of motor vehicles and parts. The income tax exemption is based on
the percentage increase in value-added of exports. **

These include Single or Double Deduction for the Promotion of Exports, Tax Exemption
on the Value of Increased Exports, Market Development Grants, Tax Exemption for
Malaysia International Trading Company and Free Industrial Zones.

Under the Central Bank’s export credit refinancing scheme, commercial banks and other
lenders provide pre-shipment and post-shipment financing to all exporters at a
preferential rate.

Export Taxes

563.

564.

Malaysia maintains export taxes on crude palm oil (CPO), timber products, precious
metals, copper, ferrous waste and scraps, live animals, ash and residues. There is little
support in Malaysia for disciplining export quotas or taxes on agricultural products.

Export taxes and/or export licence requirements, which are applied to certain goods (such
as timber), have the effect of discouraging the export of those products and reducing their
domestic prices, thereby assisting downstream processing of the products concerned.
Export promotion measures include export processing zones, concessionary credits,

146 USTR 2012 National Trade Estimate Report on Foreign Trade Barriers
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insurance, and guarantees, as well as government-sponsored promotion and marketing
assistance.'*’

565. Malaysia uses export taxes of 10% to 30% ad valorem to discourage the export of crude
palm oil and to encourage development of the local refinery sector. Refined palm oil and
products are not subject to export taxes.

566. In 2009, out of 10,389 tariff lines at the 9-digit level, 515 lines were subject to export
duties; most of the rates are ad valorem, ranging from 5% to 20% (except for nine lines,
which are subject to specific rates). Products subject to export taxes include timber, live
animals, ash and residues, precious metals, copper, and ferrous waste and scrap.
According to the authorities, the main objective of these taxes is to promote the use of
locally produced goods.

567. Rice may only be imported into Malaysia by BERNAS® a company with close
Government ties. In 2011, BERNAS’s contract to manage the country’s rice stockpile
was extended until | January 10, 2021.

568. BERNAS has been the sole rice importer, purchaser of padi from local farmers and the
distributor to rice retailers in Malaysia since 1996.

State-Owned Enterprises

569. Malaysia has pointed out that State-Owned Enterprises (SOES) are “part and parcel” of
Malaysia’s economic system, adding that “most state-owned enterprises in Malaysia do
have a public service that they perform.” Moreover, quite a large number of Malaysian
SOEs already operate “under the basis of commercial considerations,” he said, signalling
that perhaps there is less of a need for tough SOE disciplines in his country.

570. The U.S. proposal is “quite far-reaching and has some implications which would require
a serious revamp of our system,” so Malaysia is looking to deal with this issue “in a
manner that would accommodate its concerns.”**°

Government Procurement

571. Malaysia has concerns about certain types of government procurements.

572. Compared to its neighbours in Southeast Asia, Malaysia was late to get on the FTA train.
But now it does not want to be left out of the major deals, we assume for the normal

Y7 World Trade Organization, Malaysia, Trade Policy Review, Report by the Secretariat, WT/TPR/S/225,
December 14, 2009

148 padiberas Nasional Berhad (BERNAS) is a company listed on the Main Market of Bursa Malaysia. As the
nation’s partner in the domestic paddy and rice industry, BERNAS and its group of companies are involved in the
procurement and processing of paddy; as well as the importation, warehousing, distribution and marketing of rice in
Malaysia. BERNAS currently controls about 24% of the paddy market and 45% of the local rice demand.

19 «U.S. To Consult Internally On Ag Export Competition; Next TPP Round Set For New Zealand”, Inside U.S.
Trade, September 15, 2012
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defensive reasons. Malaysia’s general stance is that it will not oppose any negotiating
proposals that reflect Malaysian laws.™® The laws themselves pose some problems for a
comprehensive approach.

573. Malaysia signed its first FTAs with Japan in 2005. In 2007, it signed with Pakistan. It
also has FTAs with Chile (2010), India (2011) and New Zealand (2009). It has been in
FTA talks with the U.S., but these have effectively been shelved since 2009. It signed
with Australia in March 2012, and may commence negotiations with the GCC and EFTA.

574. As a member of ASEAN, it is also party to the agreements with China, India, Korea,
Japan and Australia/New Zealand, and the negotiations with the E.U. and Turkey.

575. Malaysia has traditionally used Government procurement to support national public
policy objectives. These objectives include encouraging greater participation of
bumiputera (native Malays) in the economy, transferring technology to local industries,
reducing the outflow of foreign exchange, creating opportunities for local companies in
the services sector, and enhancing Malaysia’s export capabilities. International tenders
generally are invited only where domestic goods and services are not available.

576. Many state-owned enterprises in Malaysia also apply procurement policies that favor
bumiputera suppliers.

Services

577. Southeast Asian countries like Malaysia are wary about further opening their services
markets.

578. Malaysia has noted that the approach of negotiating services based on a “negative list” is
new to some TPP countries, and negotiators “have additional work to do to achieve an
ambitious outcome on services and investment consistent with our approach on goods.”
Malaysia, for instance, has never negotiated services market access before using a strict
negative list approach.™!

Financial Services

579. Nearly all U.S. free trade agreements (FTAs) and bilateral investment treaties (BITS)
strictly limit the ability of trading partners to deploy capital controls — with no safeguards
for times of crisis.

580. Under the proposed TPP, participating countries would not be permitted to regulate
speculative capital flows to protect their economies from financial crises. Thisis a
serious problem for Malaysia.

150 «USTR Officials Travel To Malaysia, Brunei To Discuss TPP IPR Issues”, Inside U.S. Trade, August 2, 2012
5L «TPP Ministers’ Report Conveys Uneven Progress Across Negotiating Areas”, Inside U.S. Trade, September
13,2012
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581.

582.

583.

584.

Malaysia has been careful to be sure that it maintains that breathing room in most of its
other trade treaties to protect its ability to address capital flows. A recent study by the
Washington-based Institute for Policy Studies shows that most free trade agreements
(FTAs) among other TPP nations provide temporary safeguards on capital inflows and
outflows to prevent or mitigate financial crises, or defer that matter to the host country’s
legislation. Indeed, Article 17 of the Malaysia-New Zealand treaty and Article 88 of the
Malaysia-Japan treaty have such a safeguard.

While capital controls and other capital management techniques are no panacea for
financial instability, there is an emerging consensus that they are an important part of the
macro-economic toolkit. Indeed, all G-20 leaders endorsed the following statement at the
2011 Cannes Summit:

“Capital flow management measures may constitute part of a broader approach to
protect economies from shocks. In circumstances of high and volatile capital
flows, capital flow management measures can complement and be employed
alongside, rather than substitute for, appropriate monetary, exchange rate, foreign
reserve management and prudential policies™*

A few recent U.S. trade agreements put some limits on the amount of damages foreign
investors may receive as compensation for certain capital control measures. They also
extend the “cooling off”” period before investors may file claims in international
tribunals.™®®* However, these minor reforms do not go far enough to ensure that
governments have the authority to use such legitimate policy tools.

Bank Negara Malaysia (BNM) sets controls on both foreign and local financial products.
Interest rates on consumer savings accounts and fixed deposits are mandated and
significantly higher than in other Asian countries. Fees on transactions are determined by
the Association of Banks, but they are not permitted to change these fees without BNM
approval. Credit card interest rates are capped at 18% per annum.

Telecommunications

585.

Foreign companies are allowed to acquire only up to a 30% equity stake in existing
licensed public telecommunications operators and foreign participation is limited to
facilities-based suppliers.

Distribution Services, including Direct Selling

586.

Under revised guidelines issued in 2010, department stores, supermarkets, and
hypermarkets are required to reserve at least 30% of total stock-keeping units and 30% of
shelf space in their premises for goods and products manufactured by bumiputera-owned
small and medium size industries. Malaysia also requires that foreign-owned large

152 G20 Coherent Conclusions for the Management of Capital Flows Drawing on Country Experiences, as endorsed
by G20 Heads of State and Government, November 3-4, 2011. http://www.g20-g8.com/g8-g20/root/bank_objects/
0000005999-Coherent_Conclusions_on_CFMs_postCannes.pdf

153 See, for example, Annex 10-E of the U.S.-Peru FTA and Annex 10-C of the U.S.-Chile FTA.
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retailers (“hypermarkets”) and locally incorporated direct selling companies must have
30% bumiputera equity. In addition, the Malaysian government issues
“recommendations” for local content targets, which are in reality mandatory.

Investment

587.

588.

589.

590.

591

592.

593.

Although it began liberalizing some sectors in 2009, Malaysia maintains limits on foreign
participation across a large swath of services sectors, including through foreign equity
caps, according to USTR’s 2012 National Trade Estimate Report released in March.

These investment caps were a major obstacle to the negotiations for a U.S.-Malaysia free
trade agreement, which were suspended in 2009. Other obstacles were related
restrictions on government procurement and restrictive regulations on foreign operations
in the banking and financial sector.

As part of Malaysia’s 2009 liberalization, foreign equity limits in the financial services
sector were increased from 49% to 70%. But U.S. business groups have pressed for
Malaysia to eliminate these investment caps completely, along with caps in other sectors
such as insurance, telecommunications and retail.**

Foreign investment in key sectors, including telecommunications, financial services,
professional services, petroleum and gas, and mining, is subject to extensive restrictions,
including in some cases prohibitions or limitations on foreign equity (generally capped at
30%) and requirements that foreign firms enter into joint ventures with local partners.

Investors in non-targeted industries face a complex web of regulations and policies,
navigation of which can be an obstacle to investment.

Malaysia’s complex network of preferences is designed to promote the acquisition of
economic assets by ethnic Malays and other indigenous groups. One of the government’s
preference policies has been a requirement that foreign non-manufacturing and all
domestic firms take on bumiputra partners. Bumiputra equity remains a consideration
when companies apply for an array of required permits and licenses, many of which must
be renewed either annually or biennially.

The Malaysian Industrial Development Authority screens all proposals for manufacturing
and related projects in Malaysia, both foreign and domestic, to determine the extent to
which they contribute to the government’s goals and objectives, as outlined in the Third
Industrial Master Plan (2006 to 2020), and related regional initiatives. Numerous other
factors inform project approval, including the size of an investment, the export-
orientation of production, the capital/labour ratio, the potential for technological diffusion
into the local economy, and the ability of existing and planned infrastructure to support
the effort.

154 «USTR Official Flags ASEAN Countries’ Sensitivities In TPP Services Talks”, Inside U.S. Trade, July 26, 2012
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594,

If both local and foreign firms propose similar projects, the local firm will be given
preference. Applications for investment in sectors other than manufacturing are handled
by the relevant ministries and sometimes require multiple approvals.

Intellectual Property

595.

596.

597.

Malaysia wants more flexibility to put in place limitations and exceptions to the general
enforcement of copyrights than are provided for in the U.S. text.

Subjecting every limitation or exception to copyright protection to the three-step test™>
severely limits the ability for countries to take advantage of limitations and exceptions
that form a part of their own laws or of international treaties that they have signed. The
opposition from a majority of TPP countries against the aggressive use of the three-step
test “reflects a growing awareness of the importance of exceptions to development and
innovation.”**°

Malaysia wants to de-link the right to use limitations and exceptions from the three-step
test.

Audiovisual and Broadcasting

598.

The Malaysian government maintains broadcast content quotas on both radio and
television programming. Eighty percent of television programming must originate from
local production companies owned by ethnic Malays, and 60% of radio programming
must be of local origin. Foreign investment in terrestrial broadcast networks is prohibited
and is limited to a 20% equity share in cable and satellite operations. As a condition for
obtaining a license to operate, video rental establishments are required to have 30% local
content in their inventories.

155« eaked U.S. Copyright Proposal Reveals Opposition From TPP Partners”, Inside U.S. Trade, August 8, 2012

1% |bid.
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WTO Agriculture TRQ
BaAsic DATA
REF | MENO DESCRIPTION HS PRO|IN| INQTY FINQTY UNIT

MALAYSIA
652 1| Live swine, ... 010391000, 010392000 ME | * 17267 28783 Head
653 2 | Meat of swine, fresh, chilled or frozen 020311000, 020312000 ME | * 1036 1727
654 3 | Meat and edible offal, salted, dried or smoked 021011100, 021011900 ME | * 942 1569
655 4 | Meat and edible offal, salted, dried or smoked 021012000, 021019100 ME | * 753 1256
656 5 | Live poultry the species Gallus domesticus, 010511100 ME | * 1399500 2331750 Head
657 6 | Live poultry the species Gallus domesticus, 010511900, 010519100 ME | * 1116250 1943125 Head
658 7 | Meat and edible offal of poultry, of 020710100, 020710200 ME | * 2799 4664
659 8 | Meat and edible offal of poultry, of 020731000, 020739210 ME | * 67 111
660 9 | Meat and edible offal of poultry, of... 020739111/41110 ME | * 466 778
661 10 | Meat and edible offal of poultry, of... 020739119/190 ME | * 600 1000
662 11 | Milk and cream not concentrated nor 040110920/20920 DA | * 600000 1000000 L
663 12 | Milk and cream not concentrated nor... 040130292 DA | * 90 150000
664 13 | Birds’ eggs, in shell, fresh, preserved 040700111, 040700112 EG | * 47000000 78500000 Units
665 14 | Hens eggs 040700191 EG | * 47000000 78500000 Units
666 15 | Round cabbages 070490110 FV 25812 25812
667 16 | Coffee beans, unroasted 090111000 CcO 9873 9873
668 17 | Wheat or meslin flour 110100000 CE | * 13452 22400
669 18 | Cane or beet sugar, in solid form 170191910, 170191920 SG | * 17400 29600
670 19 | Unmanufactured tobacco; tobacco refuse 240110100/900 B 2500 2500
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MEXICO

Overview and Objectives

599. TPP could reactivate Mexico in the Asia Pacific region. A deal would mean new FTAS
with New Zealand, Brunei, Australia, Vietham and Malaysia.
600. Mexico would be on a defensive track in terms of Japan and NAFTA.
601. Itis not clear what Canada can gain from NAFTA partner Mexico in TPP. This
underlines how important Japan’s inclusion in TPP is for Canada.
Key Statistics
602. Mexico has a population of 114,975,406"" and a GNP in 2011 of
US$1,736,214,570,317.91."%® Its trade™ with Canada is:
CDN $
Canada’s imports from Mexico $24,573,000,000
Canada’s exports to Mexico $5,476,000,000
Canada’s trade deficit with Mexico -$19,096,000,000
603. Mexico’s principal exports*®® are manufactured goods, oil and oil products, silver, fruits,
vegetables, coffee and cotton.
604. Its principal imports™* are metalworking machines, steel mill products, agricultural

machinery, electrical equipment, car parts for assembly, repair parts for motor vehicles,
aircraft and aircraft parts.

Mexico — USA Trade Relations

605.

606.

Mexico is the third largest trading partner of the United States, and the second largest
among the TPP participant countries.'®? Total U.S.-Mexico goods trade was $460 billion
in 2011 while services trade between the two countries was $37.5 billion in 2010.

Although Mexico’s reliance on the United States as an export market has diminished
slightly, the US remains Mexico’s largest trading partner by far. Among the TPP
participants, the United States has its largest goods trade deficit with Mexico ($65.6
billion) in 2011, but carried a large services surplus ($10.7 billion) in 2010.

157
158
159
160
161
162

Central Intelligence Agency, The World Factbook

World Bank, http://search.worldbank.org/data?qterm=gross%20national%20product&language=EN

Industry Canada, Trade Data Online, 2011

Central Intelligence Agency, The World Factbook

Central Intelligence Agency, The World Factbook

See CRS Report RL32934, U.S.-Mexico Economic Relations: Trends, Issues, and Implications, by M. Angeles

Villarreal.
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607. As with Canada, Mexico is part of an integrated North American manufacturing supply
chain and exchanges goods with the United States—and Canada—at different stages of
production. The TPP negotiations may provide a venue for addressing additional issues,
such as reconsideration of Mexico’s exclusion of foreign investment in its petroleum
industry.

608. NAFTA came into effect between Canada, Mexico, and the United States on January 1,
1994. As a result, nearly all trade between the three countries is now conducted duty and
barrier free.'®®

609. The prospect of enhancing disciplines in a TPP agreement to address sanitary and
phytosanitary (SPS) issues and non-tariff barriers would be welcomed by U.S.
agricultural exporters. They have complained that Mexico has held up shipments without
providing justification based on “sound science” and imposed burdensome prior
inspection requirements.

Trade Agreements

610. Mexico has been quiet on the FTA front. In addition to NAFTA, Mexico has signed the
following FTAs:

- Bolivia (1994)

- Costa Rica (1994)

- Group of Three (Mexico, Colombia, and Venezuela (1994); Venezuela withdrew
in November 2006; in March 2011, the Mexican Congress agreed to extend the
Colombian FTA to agriculture)

- Nicaragua (1997)

- Chile (1998)

- E.U.(1999)

- EFTA (2000)

- lsrael (2000)

- Northern Triangle (Guatemala, El Salvador, and Honduras, 2000)

- Uruguay (2003)

- Japan (2005)

- Central America (2011, unifying all previous FTAs with the different countries in
Central America)

- Peru (2011)

- Columbia (2011)**

611. Mexico is currently in FTA discussions with Panama, Singapore, South Korea, New
Zealand, the Dominican Republic, Brazil and others.*®

183 For more information on NAFTA issues related to Mexico, see CRS Report RL34733, NAFTA and the Mexican
Economy, by M. Angeles Villarreal.

184" The revised expansion of the Mexico-Colombia FTA went into effect on January 1, 2011.

185 www.bilaterals.org
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KEY ISSUES

Intellectual Property

612.

613.

Mexico has not completed two actions requested by USTR, which are to sign the Anti-
Counterfeiting Trade Agreement (ACTA) and take any steps necessary to implement the
two World Intellectual Property Organization (WIPO) internet treaties, which Mexico has
already signed.*®®

Mexico’s non-conforming measures for audiovisual services are not negotiable. NAFTA,
it pointed out, allows Mexico to require that the majority of time for each day’s live
broadcast programs feature Mexican nationals. Under NAFTA, Mexico is also able to
reserve 30% of screen time for Mexican productions, something that MPAA would like
to change in TPP.

Agriculture

614.

615.

616.

617.

618.

619.

Mexican agriculture groups have firmly resisted opening up to increased competition
from Australia and New Zealand. While Mexico agreed to completely liberalize trade in
agricultural products with the U.S. under the North American Free Trade Agreement
(NAFTA), it has not done so for other trading partners.

Mexico levies a 125% tariff on cheese imports, a 210% tariff on sugar imports.

Dairy exports from New Zealand and beef and sugar exports from Australia will be
among the toughest issues for Mexico in the goods market access talks. Mexico does not
have trade deals in place with Australia, Brunei, Malaysia, New Zealand, Singapore, and
Vietnam.

Sugar producers in Mexico are concerned that their government could further open up its
market to increased sugar imports under a final TPP. The Mexican industry is urging the
government to take a cautious approach.

Any market access concessions offered by Mexico in the TPP talks to sugar producers
such as Australia could displace Mexican-grown sugar in the Mexican market. This could
lead to increased sugar exports from Mexico to the United States, where the sugar
program is based on restricting imports and domestic production to ensure a high price.

Mexico’s FTAs with Colombia, Peru and Brazil have been the focus of intense resistance
from the farming and fishing sectors in Mexico.

166 «Mexico Stresses It Will Be A Full TPP Partner, Despite Terms Of Entry”, Inside U.S. Trade, June 21, 2012
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Rules of Origin

620. Mexico will also likely be keen to help shape TPP rules of origin.'®” There are concerns
about increased imports of textile and footwear from Vietnam. On these products
Mexico would be likely to support UDS demands for double transformation or yarn
forward standards.

621. Mexico is concerned that regional cumulation rules could essentially undermine the rule
of origin crafted for sugar. For example, regional cumulation rules could allow Canadian
candy manufacturers to use sugar from Australia and still have that candy qualify for
duty-free benefits under TPP. This would clearly seem to be the intent of a broadly based
FTA.

622. Mexico does not want to upset the delicate balance, established under NAFTA, which
forced Canadian manufacturers to use sugar from the region in order to have their final
candy products qualify for NAFTA benefits.*®®

Customs Matters - Origin Verification

623. Mexico’s tax authority — which is known by the Spanish-language acronym SAT —
verifies qualification for preferences under NAFTA. Their approach is too burdensome
and unduly restricts trade. This problem affects U.S. textile producers shipping to Mexico
and U.S. companies invested in Mexico that use those textiles to make apparel and,
possibly, ship the product back to the United States.

624. Mexico has been concerned about possible diversion of Chinese textiles through the
USA. The U.S. has been concerned that small companies cannot prove NAFTA origin.
The U.S. has little to complain about when it comes to rules of origin for wearing
apparel.*®

Investment

625. Mexico’s oil and gas sector is closed to private investment. In the telecommunications
and forestry sectors investment opportunities are restricted.*”

167 “Mexican Sensitivities On Goods In TPP Talks Include Agriculture, Apparel”, Inside U.S. Trade, August 23,
2012

168 «Mexican Industry Also Cautious On Opening Up To Sugar Imports In TPP”, Inside U.S. Trade, August 16,
2012

169 «Business Groups Press USTR On Mexico Auditing Issue In TPP Comments”, Inside U.S. Trade, September
13,2012

170" «stakeholder Comments On Mexico TPP Goals Focus On IPR, Meat, Access”, Inside U.S. Trade, September
13, 2012
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WTO Agriculture TRQ
BAsic DATA
REF | MENO DESCRIPTION HS PRO|[IN| INQTY FINQTY UNIT
MEXxico
671 1| Carnesy despojos comestibles de ave 02071001 ME 40543 40543
672 2 | Grasas animales ... 02090001, 15010001 ME 39623 39623
673 3| Lecheen polvo 0402, 04021001 DA 120000 120000
674 4 | Quesos duros y semi-duros ... 0406, 04061001 DA 9385 9385
675 5 | Los demas (papa excepto para siembra) 07019099 FV 8340 8340
676 6 | Frijoles, excepto para siembra 07133302 FV 56500 56500
677 7| Trigo ... 1001, 10011001 CE 604612 604612
678 8 | Cebada... 1003, 10030002 CE 4742 4742
679 9 | Maiz, excepto palomero y para siembra 10059099 CE 2501000 2501000
680 10 | Café tostado sin descafeinar 09012101, 09012201 Cco | * 12000 20800 Sacos
681 11 | AzUcar y productos con alto contenido de az(icar 17011101, 17011199 SG | * 110000 183800
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NEW ZEALAND

Overview and Objectives

626.

627.

628.

629.

New Zealand is in the TPP because it was a founding member of P-4 (Trans-Pacific
Strategic Economic Partnership Agreement). New Zealand is a very small market.

New Zealand’s foremost objective is to secure improved market access for their dairy
products to TPP countries, particularly the United States and Canada and, if it enters the
TPP, Japan.

For New Zealand, TPP would effectively mean new free trade agreements with the
United States — a top priority -- Peru, Mexico and Canada.

The U.S. is negotiating on market access with New Zealand, as it does not have a trade
deal in place with that country. Fonterra, New Zealand’s largest dairy cooperative, does
not mention the TPP negotiations in its comments. Instead, it points out the bill’s
apparent inconsistency with the MTB criteria, which require that a bill be either a new
temporary duty suspension or reduction, an extension of an existing one, or a technical
correction.'”

Key Statistics

630.

631.

632.

New Zealand has a population of 4,327,944 and a GNP in 2010 of
US$127,282,927,637/89.7 Its trade*™* with Canada is:

CDN $
Canada’s exports to New Zealand $381,960,000
Canada’s imports from New Zealand $550,176,000
Canada’s trade deficit with New Zealand -$168,217,000

New Zealand’s principal exports'’

fish, machinery.

are dairy products, meat, wood and wood products,

Its principal imports'’® are machinery and equipment, vehicles and aircraft, petroleum,

electronics, textiles and plastics.

71 «Footwear, Dairy Bills Introduced For MTB Could Conflict With TPP Interests”, World Trade Online — Daily
News, July 10, 2012

172
173
174
175
176

Central Intelligence Agency, The World Factbook

World Bank, http://search.worldbank.org/data?qterm=gross%20national%20product&language=EN
Industry Canada, Trade Data Online, 2011

Central Intelligence Agency, The World Factbook

Central Intelligence Agency, The World Factbook
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New Zealand — USA Trade Relations

633. U.S. trade with New Zealand was relatively small among TPP members in 2011, larger
only than Brunei, with total goods trade of $6.7 billion and total services trade of $3.4
billion.

634. U.S.-New Zealand trade is relatively balanced with a small U.S. trade surplus in goods
($411 million) and a small U.S. deficit in services ($112 million).

635.  With the rest of the world, New Zealand primarily exports agricultural products and
imports manufactured goods. Its trade with the United States is quite similar to its world
pattern with top exports to the United States in meat, dairy, and beverages, and imports
from the United States in aircraft and machinery.

636. The United States does not currently have an FTA with New Zealand, but New Zealand
has long sought an FTA and improved access to the large U.S. market.

637. The United States has expressed concern that the practices and procedures of the New
Zealand Pharmaceutical Management Agency (Pharmac) put “innovative pharmaceutical
products,” often made in the United States, at a disadvantage to older, generic products.

638. Increased dairy market access in the United States, is both a top priority for New Zealand
and a chief concern among U.S. dairy interests.

KEY ISSUES

639. For an excellent overview of New Zealand concerns see Gordon Campbell’s detailed
analysis in Werewolf (Scoop NZ), November 28, 2012, “Into The Cave of Dreams -
Trans Pacific Partnership”.

Import/Export Prohibitions and Restrictions

640. The list at the end of the section indicates New Zealand has three WTO TRQs on
agricultural products.

641. There are import or export controls on:

- dairy — only the NZDB or approved exporters can export certain dairy products
- chewing tobacco

- children’s crayons, paints and water paints

- refrigerators and freezers that contain CFCs

- Food Act 1981

- tires
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Sanitary and Phytosanitary Issues

642.

643.

644.

645.

646.

647.

New Zealand has a very restrictive SPS regime which effectively bans imports of fresh
and frozen poultry products.

Processing Requirements

Cooked Poultry Products - At this time, the New Zealand standard for cooked
chicken/turkey from the United States is cooking to a minimum internal
temperature of 70°C for at least 50 minutes, 80°C for 9 minutes, or 100°C for at
least one minute.’”

New Zealand restricts on imports of pork for further processing. According to the USDA,
these restrictions are due to an unreasonable and unscientific zero-tolerance approach to
two commonly managed diseases that are endemic in the U.S. and other major pork
producing countries in the world, including the European Union and Canada.

The two diseases of concern are Porcine Reproductive and Respiratory Syndrome
(PRRS) and Post Systemic Wasting Syndrome (PMWS), neither of which are food safety
issues as they do not pose a risk to human health. The U.S. National Pork Producers
Council (NPCC) argues New Zealand’s restrictions are not justified by any legitimate
health or sanitary concerns.}”® Canadian pork producers and exporters agree.

New Zealand completed a risk assessment for PRRS in July 2006 and a subsequent
Import Health Standard (IHS) on pork in 2009. The risk assessment concluded that,
although the risk of transmission of PRRS through imported product from low incidence
countries like the United States was negligible, New Zealand should continue to maintain
limits on imports from the U.S. to consumer ready high value cuts.

New Zealand said the primary reason for this limitation was the possibility of garbage
feeding of trimmings and waste products to the New Zealand herd, a practice that has
been banned in New Zealand for years.

New Zealand maintains a number of sanitary restrictions on U.S. beef and pork exports as
described in the following excerpt from USTR’s 2009 National Trade Estimate Report:

“NZFSA requires case-by-case assessment of U.S. bovine products before
importation due to concerns over Bovine Spongiform Encephalopathy (BSE). In
February 2007 NZFSA announced a move to modernize its food safety importing
requirements for beef and beef products in light of the new science that surrounds
BSE. Among other things, the new measures enable New Zealand to categorize
the BSE risk status of countries exporting to New Zealand. Once these measures
are finalized, the current requirement to assess U.S. products on a case-by-case
basis is expected to be eliminated.”

7 USDA Export Requirements for New Zealand
178 National Pork Producers Council (NPPC), USTR-2009-0041-0109, Posted: January 26, 2010
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Services

648. Itis likely that New Zealand will not want to expose N.Z. Fast Post service to
competition which could be unleashed by the services rules.

Competition Policy
649. New Zealand has exemptions on agricultural co-ops and export consortia.

650. Australia and New Zealand are pushing for a final Trans-Pacific Partnership (TPP)
agreement to include commitments to limit agricultural export subsidies and address the
trade-distorting aspects of food aid programs, two politically sensitive areas that the U.S.
in the past has insisted must be addressed multilaterally.

651. Australia noted, “These are a set of issues that go to anti-competitive practices, practices
that really damage ... the medium and longer-term food security issues of food aid
recipients, but they’re fundamentally about competition. “And as we address issues such
as state-owned enterprises and competition policy more generally, we want to see that
there’s a balanced approach to these issues across the TPP.”*"®

State-Owned Enterprises

652. New Zealand has co-operatives or SOEs for a number of agricultural products. These
include dairy, kiwi fruit, sheep (wool, meat), beef, deer (venison, velvet). New Zealand
has worked vigorously in the WTO Doha Round to avoid disciplines on these de facto
single desk selling agencies. New Zealand would not accept this description. | treat
them as de facto organizations.

Intellectual Property

653. New Zealand has made it clear that it will not permit TPP disciplines on intellectual
property to interfere with its Pharmacare program.

654. New Zealand, Chile, Malaysia, Brunei and Vietnam all want more flexibility to put in
place limitations and exceptions to the general enforcement of copyrights than provided
for in the U.S. text.

655.  Libraries and preservation of Maori culture are important to New Zealand. LIAC®°
considers that the New Zealand negotiating position of the Trans-Pacific negotiations
should:

1) defend the present balance in copyright legislation between the interests of
intellectual property rights owners and legitimate users of information;

179 «Australia, New Zealand Seek To Address Export Competition In TPP Deal”, Inside U.S. Trade. May 24, 2012
180 Library and Information Advisory Commission (LIAC) submission to the N.Z. Ministry of Foreign Affairs and
Trade on the negotiations with the U.S. and others to extend the Trans-Pacific Strategic Economic Partnership
Agreement, December 8, 2008
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656.

657.

658.

659.

660.

2) oppose any extension of the present term of copyright protection, should that be
proposed by other parties to the negotiations;

3) oppose any proposal for any IP-related measure that would have negative effect
on the ability of Maori to defend their cultural intellectual property; and

4) oppose any proposals which would pose a threat to the continuing economic
viability of taxpayer-funded library and information services.

The provision in New Zealand of taxpayer funded library and information services,
whether at the national or local level, and including library services in the various
education sectors, was dealt with in the present P-4 Trans-Pacific Agreement in Chapter
11 on Trade in Services by the ‘negative list’ approach. LIAC considers that the same
approach should be taken in the case of the negotiations to extend the Agreement.

LIANZA™ was very concerned that New Zealand may be forced to extend the duration
of copyright from the present 50 years, to 70 years after the deal of the author or the year
or publication, or perhaps even longer. LIANZA explains it is the ambition of librarians,
both in New Zealand and overseas, to make out-of-copyright print resources available
digitally to their users, and already a significant number of older-published New Zealand
books and newspapers have been digitized by university and public libraries, by the
National Library, and by organizations such as the New Zealand Electronic Text Centre.
Digitization allows out-of-copyright works to be accessed outside the holding libraries,
such as from homes, schools or places of work, on a 24/7 basis; and provides keyword
searching facilities not available in the print environment. Extension of copyright
duration will hugely impede libraries’ digitization programs, thereby seriously impinging
on access to recorded information and knowledge by New Zealanders.

Extension of copyright duration will also have a serious adverse effect on use of now out-
of-copyright works such as photographs, illustrations or other images in new scholarly,
educational and research publications. It is already extremely difficult under current
copyright law to trace copyright owners in order to seek permission to make use of their
work; extension of copyright duration beyond the present 50 years after the death of the
author or year of publication will make this task even more difficult.

LIANZA is also extremely concerned that an extension of copyright duration will have a
serious impact on research and scholarship in New Zealand. It is well proven that new
scholarship builds on older scholarship.

Good copyright law seeks to achieve a balance — a balance between encouraging
creativity and protecting the rights of creators, authors and publishers, and providing for
the needs of society to benefit from and make use of the ideas and knowledge
incorporated within publications and other creative works. Causing a swing in this

181 LIANZA, the Library and Information Association of New Zealand Aotearoa / Te Rau Herenga o Aotearoa
submission to the N.Z. Ministry of Foreign Affairs and Trade on the Trans-Pacific Strategic Economic Partnership
Agreement negotiations with the U.S.
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661.

662.

663.

664.

665.

666.

667.

balance even more in favour of copyright owners than is the case at present must have a
deleterious effect on users of published information and on society as a whole.

LIANZA was also concerned that an FTA signed with the United States may force the
repeal of the Copyright (Removal of Prohibition on Parallel Importing) Amendment Act
1998. Apart from works published in New Zealand, libraries import almost all their
holdings through specialist library supply companies based overseas. Such companies
supply books and other library materials at prices with are much lower than could be
achieved by agents based in New Zealand, thereby maximizing the number of works able
to be acquired by New Zealand libraries.

This concern is about a ban on parallel imports.
Linuxworks Limited*® - claimed that an agreement which widened the scope of
copyright and patent laws would favour “a handful of mainly US firms” and negatively
impact on free and open source software. “New Zealand has more scope to be successful
in a free and open software industry than in a closed proprietary one. However, the
effects of such measures would have a significant and widespread detrimental effect on
the economies of countries that participate.”

A leaked copy of the negotiating text indicated that New Zealand, Chile, Malaysia,
Brunei and Vietnam proposed far more general language with no reference to a three-step
test at all. Instead, they proposed that countries may provide for limitations and
exceptions in accordance with their domestic laws and the relevant international treaties
to which they are a party.'*®

Many countries also want to broaden the scope in which they can apply limitations or
exceptions to allow for the circumvention of technological protection measures (TPMSs).
TPMs, also known as digital locks, prevent copyrighted material from being copied from
various formats, including software and DVDs.

These TPP partners critical of the U.S. proposal also want to amend the U.S. text so that
it allows TPP partners to apply both current limitations and exceptions already contained
in their domestic laws, as well as new limitations and exceptions that could be legislated
in the future, to the “digital environment,” or the Internet.'**

New Zealand is concerned about another aspect of the U.S. e-commerce proposal that
would prevent countries from requiring a company to locate data servers in its territory.
That would contradict New Zealand government policy stating that the ability to demand

182 Linuxworks Limited submission to the N.Z. Ministry of Foreign Affairs and Trade on the Trans-Pacific
Strategic Economic Partnership Agreement negotiations with the U.S., December 2008

183 «Academics Describe U.S. Clarifications Of Key Provisions In TPP Copyright Proposal”, Inside U.S. Trade
September 10, 2012

184"« eaked U.S. Copyright Proposal Reveals Opposition From TPP Partners”, Inside U.S. Trade, August 7, 2012
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that data stay in local servers is necessary to ensure a company’s compliance with
national privacy laws.'®®

Intellectual Property - Drug Patents - PHARMAC (Pharmaceutical Management Agency)

668.

669.

670.

When Pharmac was established as the national drug buying agency in 1993, it was
granted an exemption under the 1986 Commerce Act, which allowed it to bulk buy drugs
and influence Government subsidies. This monopoly of procurement has been attacked
by both domestic and international business interests, claiming that New Zealanders
should have much greater access to a wider variety of drugs, and that Pharmac unfairly
prevents this. This argument ignores the reason Pharmac was given the exemption,
namely, that in 1993 pharmaceutical companies were charging New Zealanders far above
world prices. It was seen as the only way for a nation as small as New Zealand to acquire
affordable medicines, limit competition, and guarantee supply.

Australia’s Pharmaceutical Benefits Scheme (known as PBS and with a similar ‘equity of
outcome’ focus) faced very similar threats when the Australian Government was
negotiating their FTA with the United States. Pharmaceutical prices in N.Z. and
Australia are significantly lower than what they are in the U.S., as a consequence of PBS
and Pharmac.

Although AUSFTA did not completely destroy the PBS, some important gains were
made by drug bodies. When a drug patent expires and a generic manufacturer wishes to
introduce low-cost versions of the drug, its ability to do so is now severely inhibited by a
practice called “evergreening” (essentially, ‘stalling’). Also, if U.S. companies are
unhappy at being excluded from funding deals, they can appeal the decision, incurring
cost to PBS.

Intellectual Property — Local Content/Culture

671.

672.

The stakeholder consultation process raised a number of concerns about the potential
impact of Hollywood’s demands on the viability of local culture.

CTU (N.Z. Council of Trade Unions) members have expressed concern that the proposed
FTA with the U.S. could inhibit the ability of local performers across a variety of media.
Many New Zealand performers are members of the Media Entertainment and Arts
Alliance. In a submission relating to the AUSFTA, the alliance claimed that the
AUSFTA unnecessarily restricted Australia’s ability to “formulate and adopt policies
necessary to support social and cultural objectives on free-to-air multi-channelling
subscription television and new media and digital audiovisual services”. The CTU shares
these sentiments. It is of vital importance that the informal local quota system that is
currently in force is not attacked. Maori Television is an example of the type of free-to-
air local content that could be at risk from new digital rights under an FTA, and
legislation protecting culture should not be seen as a barrier to trade. In a nation as small
as New Zealand, government subsidies and protections have been essential in

185 «U.S., Australia Make Little Headway On Resolving Data Flow Issue”, Inside U.S. Trade, September 13, 2012
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673.

674.

guaranteeing New Zealanders see themselves reflected across the spectrum of media.
Any infringement of this would have massive long term repercussions on the culture of
New Zealand, and would place many local arts practitioners in major jeopardy.

The New Zealand Musicians Union as the Entertainment Division of The Service and
Food Workers Union Nga Ringa Tota*® wants the “Government to be aware when
entering into FTAs of the potential destruction of our own burgeoning culture. Culture is
far more than just music and the various art forms we recognize as defining us as New
Zealanders. It is what makes us New Zealanders, different to other.” Free Trade
Agreements can be hugely successful in benefitting all partners but unless the risk of a
dominant, more powerful partner imposing its wants over a weaker, less able partner is
addressed there is a huge and real risk of the smaller payer losing its own identity.

The Screen Production and Development Association of New Zealand (SPADA)™’ has
submitted comment on the subject of Government Investment in the Screen Production
Sector. SPADA would be concerned about any provisions that could mean that
government investment or subsidy for screen content, including for new media platforms
(and those of the future) would become at all contentious or precluded by any provisions.

Intellectual Property — Internet Retransmission

675.

676.

677.

678.

Copyright limitations and exceptions generally refer to provisions in trade deals under
which FTA partners can deviate from standard copyright obligations in limited
circumstances.*®

This provision is primarily intended to prevent a person from being able to stream a
television signal over the Internet to a foreign country, which could place the right holder
of the content at a competitive disadvantage when it comes to gaining market share in
that country.

Critics of the proposed Internet retransmission language argue that it places restrictions
on the application of fair use exceptions across borders in other countries, even though
those same exceptions could be used under U.S. law.

A final TPP text containing the retransmission provision could complicate the ability for
online educators to transmit material online across borders, such as news footage for
instructional use, even though the instructor could lawfully show students in the U.S. that
same footage in a traditional classroom without using the Internet, Public Knowledge
argued.

18 New Zealand Musicians Union as the Entertainment Division of The Service and Food Workers Union Nga
Ringa Tota submission to the N.Z. Ministry of Foreign Affairs and Trade on the Trans-Pacific Strategic Economic
Partnership Agreement negotiations with the U.S., December 2008

187 Screen Production and Development Association of New Zealand (SPADA) submission to the N.Z. Ministry of
Foreign Affairs and Trade on the Trans-Pacific Strategic Economic Partnership Agreement negotiations with the
U.S., December 2008

188 Inside U.S. Trade, “TPP Negotiators Discussing U.S. Proposal on Internet Retransmissions,” September 13,

2012
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679. The U.S.-Korea FTA contains a footnote that permits retransmission without consent if it
occurs within a country’s territory over a “closed, defined, subscriber network that is not
accessible from outside the party’s territory.” These cases would not constitute
retransmission over the Internet, the footnote clarifies.

680. The Korea FTA and the U.S. TPP proposal both require countries to make it a criminal
offense to manufacture or distribute a device or system used to decode an encrypted
program-carrying satellite or cable signal without authorization of the lawful distributor.
They also require countries to apply criminal offenses to the willful reception or further
distribution of an illegally decoded encrypted signal.

Exclusions —

681. New Zealand requires special dispensations in order to protect and preserve the Maori
culture. This is how it is expressed in the P-4:'%°

1. Provided that such measures are not used as a means of arbitrary or unjustified
discrimination against persons of the other Parties or as a disguised restriction on
trade in goods and services, nothing in this Agreement shall preclude the adoption
by New Zealand of measures it deems necessary to accord more favourable
treatment to Maori in respect of matters covered by this Agreement including in
fulfilment of its obligations under the Treat of Waitangi.

2. The Parties agree that the interpretation of the Treat of Waitangi, including as
to the nature of the rights and obligations arising under it, shall not be subject to
the dispute settlement provisions of this Agreement. Chapter 15 (Dispute
Settlement) shall otherwise apply to this Article. An arbitral tribunal established
under Article 15.6 (Establishment of an Arbitral Tribunal) may be requested by
Brunei Darussalam, Chile, or Singapore to determine only whether any measure
(referred to in Paragraph 1) in inconsistent with their rights under this Agreement.

189 Article 19.5: Treaty of Waitangi
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WTO Agriculture TRQ

BAsic DATA
REF | MENO DESCRIPTION HS PRO|IN| INQTY FINQTY UNIT
NEW ZEALAND

698 1| Fresh apples 08081000 FV | * 1878 2564

699 2 | Fresh pears 08082000 FV | * 597 759

700 3| Hop cones 12101000/2001 OA | * 5 8
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PERU

Overview and Objectives

682. Peru is a Latin American country whose neoliberal economic policy approach, has gone
quite far in pursuing FTASs in recent years. It will have few problems in buying into the

TPP, especially given that much has already been conceded in the Peru USA FTA.

683. For Peru, the TPP would yield new FTAs with New Zealand, Brunei, Australia, Vietnam
and Malaysia.

684. It would consolidate Peru’s policy of economic liberalization, which it has developed in
the last five years, taking advantage of the marginal domestic changes it will have to
make in order to implement this agreement.

685. Being part of TPP would also be wise for Peru as a defensive mechanism. It would be
best to stay inside the tent so as not to prejudice existing access.

Key Statistics

686.  Peru has a population of 29,549,517* and a GNP in 2011 of US$298,599,049,689.16.'%

Its trade™* with Canada is:
CDN $
Canada’s exports to Peru $516,426,000
Canada’s imports from Peru $4,403,000,000
Canada trade deficit with Peru -$3,886,247,000

687.  Peru’s principal exports'® are copper, gold, lead, zinc, tin, iron ore, molybdenum, silver,

crude petroleum and petroleum products, natural gas, coffee, asparagus and other

vegetables, fruit, apparel and textiles, fishmeal, fish, chemicals, fabricated metal products

and machinery and alloys.

688. Its principal imports'® are petroleum and petroleum products, chemicals, plastics,
machinery, vehicles, colour TV sets, power shovels, front-end loaders, telephones and
telecommunication equipment, iron and steel, wheat, corn, soybean products, paper,
cotton, and vaccines and medicines.

190
191

Central Intelligence Agency, The World Factbook

World Bank, http://search.worldbank.org/data?qterm=gross%20national%20product&language=EN
192 Industry Canada, Trade Data Online, 2011

193 Central Intelligence Agency, The World Factbook

194 Central Intelligence Agency, The World Factbook
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Peru — USA Trade Relations

689. The U.S. trade relationship with Peru is similar to that of its Latin American neighbor,
Chile, though on a smaller scale. U.S.-Peru trade totaled $14.6 billion in goods in 2011.

690. Relative to other TPP countries, Peru is the third smallest U.S. trade partner, in front of
New Zealand and Brunei. The United States had a goods trade surplus with Peru of $2.1
billion in 2011, with U.S. exports to Peru increasing four-fold over the past decade.

691. The major U.S. imports from Peru are oil and oil products, copper, and knitted apparel,
whereas the major U.S. exports to Peru are machinery, refined oils, and electrical
machinery. As with Chile, the United States is a major trading partner with Peru,
providing nearly 20% of the country’s total imports.

692. The United States-Peru Trade Promotion Agreement (an FTA) entered into force on
February 1, 2009. ** As a result, nearly all trade between the two countries is or will
soon be conducted tariff and restriction free.

693. Inits FTA with the United States, Peru agreed to IPR provisions — known as the May
10th agreement — that reflected certain lasting U.S. concerns regarding accessibility to
medicines. The IPR chapter proposed by the United States in the TPP negotiations
reportedly reflects prior U.S. FTA provisions. Peru has expressed concerns that the new
provisions would require it to adopt stricter patent protections, and would negate the
previous FTA provisions.*®

- Peru remains on the U.S. IPR watch list due to concerns over the “widespread
availability of counterfeit and pirated products in Peru” and its need to devote
additional resources to IPR enforcement, among other issues.™®’

Trade Agreements

694. In addition to the FTA with the U.S. and negotiation of an Association Agreement with
the E.U., Peru signed an FTA with Canada in January 2007. Canada’s negative trade
balance with Peru has increased sharply over the past five years.

695. In November 2008, Peru concluded negotiations on an FTA with China. Many analysts
think that China’s strategy is to use Peru as a Latin American beachhead for its products.

696. In its frenetic race to sign FTAs, Peru is carrying on negotiations with the EFTA,
Australia, India, Morocco, Israel and Russia. In addition, at the last APEC meeting in
November 2008, it initiated its request for integration into the P-4 (Trans-Pacific
Strategic Economic Partnership).

% For more information, see CRS Report RL34108, U.S.-Peru Economic Relations and the U.S.-Peru Trade
Promotion Agreement, by M. Angeles Villarreal.

196 «USTR Says New TPP IPR Approach Still Achieves Goals Of ‘May 10’ Deal,” Inside U.S. Trade, October 28,
2011.

197 U.S. Trade Representative, 2012 Special 301 Report, Peru, p. 48.
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697. Despite his anti-FTA discourse, Ollanta Humala, the Peruvian president who assumed
office in July 2011, has been carrying out the same policy that was carried out by his
predecessor, Alan Garcia.

698. In the course of 2011, Peru signed FTAs with Korea, Japan, Thailand, Mexico,
Guatemala and EFTA. In 2012, it is expected that the FTAs with the E.U., Japan,
Thailand, Mexico, Panama, Guatemala and Costa Rica will come into force.

KEY ISSUES
Agricultural measures — Price Band

699. Peru’s bound tariffs on 29 agricultural products is currently set at 68% ad valorem. The
bound ad valorem tariff that applies to all other agricultural and industrial products is
30%. The higher rate was reduced to 68% through the phased reduction of tariff rates that
applied pursuant to the WTO Agreement on Agriculture (AoA). The bound rates that
prevailed in the period prior to 2003 were as high as 180%.%

700. Like Chile, Peru has a price band system for certain agricultural products, including dairy
products, grains, potato starch, and sugar.*®

198 peru Individual Action Plan Peer Review (APEC)

199 Canada-Peru FTA, 0401100000: Milk and cream, not concentrated, no added sugar or other sweetener, fat content not exceeding 1%
by weight; 0401200000: Milk and cream, not concentrated, no added sugar or other sweetener, fat content exceeding 1% but not exceeding 6%
by weight; 0402101000: Milk and cream, powdered, in granules or other solid forms, fat content not exceeding 1.5% by weight, with added sugar
or other sweetener, in containers with net contents not exceeding 2.5 kg; 0402109000: Milk and cream, powdered, in granules or other solid
forms, fat content not exceeding 1.5% by weight, with added sugar or other sweetener, in containers with net contents exceeding 2.5 kg;
0402211100: Milk and cream, powdered, in granules or other solid forms, fat content equal to or exceeding 26% by weight, in the dry state, with
no added sugar or other sweetener, in containers with net contents not exceeding 2.5 kg; 0402211900: Milk and cream, powdered, in granules or
other solid forms, fat content equal to or exceeding 26% by weight, in the dry state, with no added sugar or other sweetener, in containers with net
contents exceeding 2.5 kg; 0402219100: Milk and cream, powdered, in granules or other solid forms, fat content exceeding 1.5% but not
exceeding 26% by weight, in the dry state, with no added sugar or other sweetener, in containers with net contents not exceeding 2.5kg;
0402219900: Milk and cream, powdered, in granules or other solid forms, fat content exceeding 1.5% but not exceeding 26% by weight, in the
dry state, with no added sugar or other sweetener, in containers with net contents exceeding 2.5 kg; 0402291100:Milk and cream, powdered, in
granules or other solid forms, fat content equal to or exceeding 26% by weight, in the dry state, with added sugar or other sweetener, in containers
with net contents not exceeding 2.5 kg; 0402291900: Milk and cream, powdered, in granules or other solid forms, fat content equal to or
exceeding 26% by weight, in the dry state, with added sugar or other sweetener, in containers with net contents exceeding 2.5 kg;
0402299100Milk and cream, powdered, in granules or other solid forms, fat content exceeding 1.5% but not exceeding 26% by weight, in the dry
state, with added sugar or other sweetener, in containers with net contents not exceeding 2.5kg; 0402299900Milk and cream, powdered, in
granules or other solid forms, fat content exceeding 1.5% but not exceeding 26% by weight, in the dry state, with added sugar or other sweetener,
in containers with net contents exceeding 2.5 kg; 0402991000Condensed milk; 0404109000: Other whey, whether or not modified, including
concentrated or with added sugar or other sweetener; 0405100000: Butter; 0405902000: Anhydrous milk fat (butter oil); 0405909000: Other milk
fats; 0406300000: Processed cheese, not grated or powdered; 0406904000: Cheese with moisture content not exceeding 50% by weight,
calculated on a totally defatted basis; 0406905000: Cheese with moisture content equal to or exceeding 50% but not exceeding 56% by weight,
calculated on a totally defatted basis; 0406906000: Cheeses with moisture content equal to or exceeding 56% but not exceeding 69% by weight,
calculated on a totally defatted basis; 0406909000: Other cheeses; 1005901100: Yellow corn, except for sowing; 1005901200: White corn, except
for sowing; 1005909000: Other corn, except for sowing; 1006109000: Other rice, except for sowing; 1006200000: Husked rice (cargo or brown
rice); 1006300000: Rice, semi-milled or wholly-milled, whether or not polished or glazed; 1006400000: Broken rice; 1007009000: Other grain
sorghum, except for sowing; 1103130000: Maize groats and meal; 1108120000: Cornstarch; 1108130000: Potato starch; 1701119000: Raw cane
sugar, with no added flavourings or colourings, except chancaca (panela, raspadura); 1701120000: Raw beet sugar, with no added flavourings or
colourings; 1701999000: Other cane or beet sugars, in solid form; 1702302000: Glucose syrup; 1702600000: Other fructoses and fructose syrup,
with fructose content in the dry state exceeding 50% by weight, except inverted sugar; 1702902000: Caramelized sugar and molasses, with
fructose content in the dry state of 50% by weight; 1702903000: Sugars with added flavouring or colouring, with fructose content in the dry state
of 50% by weight; 1702904000: Other syrups, with fructose content in the dry state of 50% by weight; 1901902000: Blancmange; 1901909000:
Other food preparations of flour, groats, meal, starch or malt extract, not containing cocoa or containing less than 40% by weight of cocoa
calculated on a totally defatted basis, not named or included elsewhere; 2106907900: Other food supplements; 2106909000: Other food
preparations not named or included elsewhere; 2309909000: Other prepared animal feed; 3505100000: Dextrin and other modified starches
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701.

702.

703.

Canada’s Department of Agriculture and Agri-Food has described the Peruvian system as
follows:

“The Peruvian price band is a variable import tax which assures that the import
price of sensitive commodities, after payment of the levy, is equal to a pre-
determined minimum import price. The levy, which is expressed in U.S. dollars
per metric tonne, is the difference between the floor price and reference price plus
an adjustment for insurance, freight and inflation. Both the floor price and the
reference price are published by Peru’s Ministry of Economy and Finance every
fifteen days. The price band also has a ceiling price, which protects the industry
against increases in international prices. In this way, the floor and ceiling prices
effectively create a band, or price range.

As with the Andean Price Band system, the Peruvian Price Band system compensates for
changes in the world price of importable products. To construct the price band for a
specific agricultural product, a reference price is determined from international indicator
markets. If the international price of the product falls within the applicable price band, no
change is made to the applied tariff rate. However, if the international price falls below a
pre-determined floor price, the tariff rate is increased to bring the imported price within
the price band. Conversely, if, for example, the U.S. Gulf price of corn is above a pre-
determined ceiling price, the tariff rate is decreased. Since Peru uses the U.S. Gulf corn
price as a reference for the corn tariff, 2006-2007 U.S. corn exports have been entering
Peru with no tariff, due to high U.S. corn prices.”

Peruvian officials consider that the price band system insulates Peru from international
price fluctuations and thus stabilizes domestic prices. The measure benefits producers by
stabilizing prices when they are low and protects consumers from high priced goods. The
price band system is part of Peruvian government policy. There are no plans to change
the price band.

Sanitary and Phytosanitary Measures

704.

705.

706.

Chile and Peru both require the AMS Beef Export Verification (EV) and Certification
program for any product containing beef. This is an extremely cumbersome and
expensive program put in place when BSE was identified in the U.S. It is not required by
Australia and New Zealand and consequently, GMA believes that the TPP offers a good
opportunity to seek recognition for the safety of U.S. beef and to eliminate the EV
requirements for Chile and Peru.?®

Peru maintains live cattle and BSE-related restrictions on U.S. beef exports.?®*

Chile, Singapore and Peru impose restrictions on U.S. pork exports based on unscientific
concerns of transmission of trichinae. These countries impose costly and unnecessary

20 Grocery Manufacturers Association (GMA), USTR-2009-0041-0047, Posted: January 25, 2010
201 gsource: U.S. Meat Export Federation (USMEF), USTR-2009-0041-0101, Posted: January 25, 2010
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trichinae risk mitigations requirements such as freezing and testing on all U.S. pork.
These testing requirements are prohibitively expensive and act as a major barrier to U.S.
exports of fresh/chilled and frozen pork and pork products to these countries.”%?

707.  While trichinae is a concern in domestic pork from many developing countries, there is
negligible risk in the U.S. commercial herd due to the high level of biosecurity and
commercial production practices.

708. Specifically, Peru requires that ‘processing plants be in an area where no epidemic
outbreak has occurred from any infectious diseases during the six months prior to
slaughter’. This language is redundant of the other disease information provided on the
certificate and should be removed along with unnecessary statements such as commercial
transport conditions where USDA does not have authority. Peru should fully recognize
the U.S. system of inspection as equivalent and remove redundant language and
unnecessary statements on the U.S. pork certificate as part of the TPP.

Labour
709.  Peru, unlike the USA, has ratified all eight ILO core labour conventions.
Import and Export Controls

710.  Peru does not maintain quantitative restrictions except for those applied to protect
cultural heritage, biodiversity, sanitary and phytosanitary measures. Peru prohibits
imports and exports of goods related to cultural heritage pursuant to UNESCO.

711.  Peru has restrictions on imports of used vehicles and used tires. Only used vehicles not
more than five years old (two years for some categories) may be imported. These
vehicles must not have a mileage greater than that stipulated in the legislation and must
not have “overturned or been involved in a head-on, lateral or rear-end collision”.
Moreover, they must have had left-hand drive from the time of manufacture and the
emissions may not exceed the maxima specified in the legislation. Used vehicles
imported into CETICOS and ZOFRATACNA do not need to comply with the
requirements relating to overturning or collision and emissions, and may have been
manufactured with right-hand drive. The importation into CETICOS and
ZOFRATACNA of passenger vehicles with more than nine seats and freight vehicles of
more than 3,000 kg is prohibited.?*®

Used Good Import Restrictions
712.  Peru prohibits imports of certain used goods, including used clothing and shoes (other

than charitable donations), used tires, used cars over five years old and used heavy trucks
(weighing 3 tons or more) over eight years old. Peruvian officials advised that the

22 gource: National Pork Producers Council (NPPC), USTR-2009-0041-0109, Posted: January 26, 2010
203 source: World Trade Organization, Peru, Trade Policy Review, Report by the Secretariat, WT/TPR/S/189,
September 12, 2007
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measures are applied to some used goods that constitute “radioactive energy sources” and
are justifiable pursuant to GATT 1994 Articles XX and XXI for health and security
reasons.

Export Restrictions

713. Rough logs cut in Peru may not be exported to be processed into lumber. Rough wood
describes logs produced by the logging industry and is used as the input in the production
of lumber. Consequently, all subsequent processing must be undertaken in Peru. There is
no indication that Peruvian officials intend to eliminate this export measure.

714.  Peru continues to prohibit exports of certain specimens of Cat’s Claw (Uncaria tomentosa
and Uncaria guianensis) “either unprocessed or subject to mechanical processing”, unless
they come from specific areas of Peru.

715. The exportation of wood in log form and other forest products in their “natural state” is
prohibited, except where obtained from nurseries or forestry plantations and “not
requiring processing for their final consumption”.

716. A further export prohibition applies to seeds, specimens and products of maca (Lepidium
meyenii, Lepidium peruvianum) “in the natural state or having undergone primary
processing.” The purpose of this measure is to promote maca exports with “higher value-
added”. Exportation of specimens of camu camu (Myrciaria dubia) is also prohibited “in
the natural state and having undergone primary mechanical processing”, except for
products “in the form of extracts or processed pulp.” This measure reflects the need to
promote private investment in response to growing demand for camu camu on
international markets.

717. Export bans also apply to seeds, fruits “and any other botanical structure in its natural
state, which can be used to obtain genetic material from the thornless variety of pijuayo
(Bactris gasipaes Kunth).” This measure forms part of Peru’s efforts to control access to
its genetic resources.

Investment Barriers

718.  Peruvian law prohibits majority foreign ownership in the broadcast media sector.
Peruvian law also restricts foreigners from owning land or investing in natural resources
located within 50 kilometers of its border, although the Peruvian government may grant
special authorization to operate within those areas.?®*

Textile and Apparel Labelling Requirements
719.  Peru requires that the name and address of the importer or distributor be included on

textile and apparel products and footwear. Because it is difficult, if not impossible, to
know the name and address of an importer or distributor when the labels are originally

204 gource: USTR National Trade Barriers Estimate, Peru, 2012
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added to the products, these goods have to be re-labelled in Peru. Officials noted that the
measure as imposed on footwear was required to ensure that there was no circumvention
of a safeguard. Officials also advised that they considered this to be a technical regulation
rather than a non-tariff measure.
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SINGAPORE

Overview and Objectives

720.

721.

722.

Singapore wants to reinforce its position as a regional hub for shipping and improve its
financial services position.

Singapore wants to consolidate their liberalization policy for openness and integration
with the rest of the world.

Singapore is quite keen to conclude new FTAs with Mexico and Canada. The
negotiations with Canada have been ongoing for some time but have been stuck on
Singapore’s refusal to treat Canada the same as it did the USA.?*®

Key Statistics

723.

724,

725.

726.

Singapore has a population of 5,353,494°% and a GNP in 2011 of
US$309,920,004,637.78.%%

Singapore is another TPP country which enjoys a favourable trade balance with Canada.
Its trade®”® with Canada in 2011 was:

CDN $
Canada’s exports to Singapore $804,358,000
Canada’s imports to Singapore $1,555,000,000
Canada’s trade deficit with Singapore -$750,929,000

Singapore’s principal exports?®® are machinery and equipment (including electronics and

telecommunications), pharmaceuticals and other chemicals and refined petroleum
products.

Its principal imports®® are machinery and equipment, mineral fuels, chemicals,
foodstuffs and consumer goods.

Singapore — USA Trade Relations

727.

Among TPP members, Singapore is a large U.S. trading partner in both goods and
services. Total U.S.-Singapore trade was $50.5 billion in goods and $13 billion in
services. The United States has a large surplus with Singapore in both goods ($12.3
billion) and services ($5.5 billion).

205
206
207
208
209
210

Various discussions with Canadian negotiators.

Central Intelligence Agency, The World Factbook

World Bank, http://search.worldbank.org/data?qterm=gross%20national%20product&language=EN
Industry Canada, Trade Data Online, 2011

Central Intelligence Agency, The World Factbook

Central Intelligence Agency, The World Factbook
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728.

729.

730.

731.

Singapore imports primarily business/professional/technical services from the United
States, unlike most countries whose services imports from the United States are mostly in
travel/transportation.

As an important trade and transshipment hub, Singapore’s world goods trade is
dominated by manufactured goods, comprising over 70% of exports and 65% of imports.
The United States’ goods trade with Singapore, as with Malaysia, is also mostly
manufactured goods, primarily machinery and electrical machinery.

The United States-Singapore Free Trade Agreement entered into force on January 1,
2004.%'* As a result, nearly all their trade is conducted tariff and restriction free.

Due to the importance of state-owned enterprises (SOE) in Singapore’s economy, its
FTA with the United States contained provisions relating to SOEs. The United States is
seeking further disciplines on SOEs in the TPP to ensure private actors can compete
equally with state-backed entities. Temasek, Singapore’s investment holding company,
reportedly has concerns that the disciplines proposed by the United States may put it at a
disadvantage relative to private actors.?*?

Trade Agreements

732.

733.

734.

The Singaporean government has taken on a very active program of FTA negotiations,
further deepening its position as a business hub of Southeast Asia. It has signed bilateral
deals with New Zealand (2000), Japan (2002), EFTA (2002), Australia (2003), the U.S.
(2003), Jordan (2004), the quadrilateral Pacific 4 (2005), India (2005), Korea (2005),
Panama (2006), Peru (2008), China (2008), Qatar (2008), the Gulf Cooperation Council
(2008) and Costa Rica (2010).

Negotiations with Mexico, Canada, Colombia, SACU, Egypt, Ukraine, Pakistan and Sri
Lanka are ongoing. As noted, the negotiations with Canada have been hung up on
Singapore’s refusal to provide Canada with the same access as the USA. There has been
talk of further FTAs with Iran and Morocco.

Additionally, Singapore is part of the ASEAN bloc which is currently working towards
FTAs with the E.U., India, and Australia/New Zealand, as well as full implementation of
the ASEAN FTA with China.

- ASEAN Free Trade Area (AFTA)

- ASEAN-Australia-New Zealand FTA (AANZFTA)
- ASEAN-China (ACFTA)

- ASEAN-India (AIFTA)

- ASEAN-Japan (AJCEP)

- ASEAN-Korea (AKFTA)

- Australia (SAFTA)

211 For more information, see CRS Report RL31789, The U.S.-Singapore Free Trade Agreement, by Dick K. Nanto,
and CRS Report RL34315, The U.S.-Singapore Free Trade Agreement: Effects After Five Years, by Dick K. Nanto.

212

“U.S. SOE Proposal Raises Ire of Singapore State-Owned Investment Firm,” Inside U.S. Trade, May 13, 2012.
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- China (CSFTA)

- Hashemite Kingdom of Jordan (SJFTA)
- India (CECA)

- Japan (JSEPA)

- Korea (KSFTA)

- New Zealand (ANZSCEP)

- Panama (PSFTA)

- Peru (PeSFTA)

- EFTA

- Trans-Pacific SEP (Brunei, New Zealand, Chile, Singapore)
- United States (USSFTA)

KEY ISSUES

State-Owned Enterprises (SOE)

735.

736.

737.

738.

739.

740.

Under the U.S. SOE proposal, companies in which an SOE owned 20% or more and
which are located in a TPP country would be subject to the new disciplines. Companies
in which an SOE’s investment is below this threshold would not be covered.

A senior U.S. negotiator acknowledged that the SOE issue creates “sensitivities for
everybody around the table” since all countries have SOEs. In a May 13 press briefing, it
was emphasized that SOE disciplines are a “priority” for the U.S. in the TPP talks to
ensure that SOEs do not have advantages that “‘undermine the benefits of this agreement”.

In meetings with U.S. business representatives advocating strong SOE principles,
Temasek sought to make clear that the government of Singapore does not maintain day-
to-day control over its operations, and limits its participation to a once-a-year vote on
Temasek’s strategic plan that is similar to the role of a private shareholder. Despite this
limited government role, Temasek believes it would be covered under the U.S. SOE
proposal, one source said.

In Temasek’s view, the new disciplines could negatively impact its ability to invest in
U.S. companies because of additional transparency and reporting requirements that
private companies would not have to meet. Temasek is concerned about how the SOE
proposal would impact small- and medium-sized business in Singapore in which it is
invested, sources said. A sovereign wealth fund by definition is considered an SOE.

The impact on Temasek’s investment in U.S. companies and Singaporean SMEs were
part of a broader list of items the company raised with U.S. business representatives,
including during a May 13 meeting that was called to discuss the company’s objections to
the U.S. SOE proposal. Afterwards, Temasek executives traveled to Washington for
meetings with U.S. government officials and business advocates of the SOE proposal.

Singapore supports free competition and many SOEs in Singapore also operate on
commercial principles and are even listed on Singapore’s stock exchange. Singapore
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741.

believes any TPP disciplines in this area should ensure that anti-competitive behaviour is
not taking place, as that is the real issue, but should not target SOEs simply because they
are state-owned.*"

Rather than “target the entity,” TPP disciplines should “tackle the effect,” said Ng Bee
Kim, Director General of the Trade division. Moreover, TPP disciplines on SOEs should
also not tip the playing field in the opposite direction, such that SOEs are placed at a
competitive disadvantage compared to private companies, especially if those SOEs are
already operating on commercial terms.?**

Sanitary and Phytosanitary Measures

742.

743.

744,

745.

746.

747.

Singapore maintains BSE-related beef restrictions which limit U.S. beef exports to this
highly competitive market. Trichinosis testing requirements reduce the competitiveness
of U.S. pork exports by imposing unnecessary costs.”*®

Chilled pork may only be imported from Australia, Canada, Denmark, New Zealand,
Sweden, and the United States. Frozen beef, mutton, and poultry may be imported from
a limited number of countries, and in some cases, only from AVA-accredited
establishments.

Singapore’s Ractopamine ban affects Canadian pork — Singapore requires that chilled
pork must be derived from gilts and castrates which have not been treated with
nitrofurans, beta-agonists (including ractopamine) and porcine somatotrophin.

Annual importer licences are required under the Wholesome Meat and Fish Act, and the
Control of Plants Act, i.e., for imports of meat, fish/seafood, and fresh fruits and
vegetables. The purpose of the importer licensing system is to maintain a register of all
importers for traceability purposes.

Selected high-risk food products are subject to additional controls, such as health
certificates, laboratory analysis reports or proof that the source or factory is regulated by
the authority of the exporting country through a licensing system or similar food safety
regulation.

All food items are subject to traceability requirements, indicating at least the country of
origin, if not the farm/establishment. Imports of dairy products, livestock, meat, and fish
are considered to be “high risk and are subject to strict controls, involving, inter alia,
accreditation of foreign farms and establishments, inspection, and testing. Accreditation
is carried out by the AV A based on risk assessment, including factors such as the
veterinary infrastructure, disease status, legislation and other SPS measures, and hygiene.

23 «U.S. Expects ‘Lively Exchange’ On SOEs After Intersessional Meetings”, Inside U.S. Trade, July 6, 2012;
“TPP Countries Still Not Engaging On Substance Of U.S. SOE Proposal”, Inside U.S. Trade, August 3, 2012

214 «.S. To Consult Internally On Ag Export Competition; Next TPP Round Set for New Zealand”, Inside U.S.
Trade, September 15, 2012

215 U.S. Meat Export Federation (USMEF), USTR-2009-0041-0101, Posted: January 25, 2010
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Import prohibitions, restrictions, and licensing

748.

749.

750.

751.

752.

753.

Singapore prohibits the import of some products mainly for health, safety, and
environmental reasons or under UN or other international agreements.**°

Rice remains subject to non-automatic import licensing under a stockpile scheme
maintained for food security and price stability purposes (rice is considered to be a staple
food, but is not produced domestically). This scheme is operated under the Price Control
Act and the Price Control (Rice) Order 1990.

Importers of stockpile rice are required to maintain two-months’ equivalent of their
monthly import quantity (minimum monthly import is 50 tonnes), stored in a
Government-designated warehouse (currently Singapore Storage and Warehouse Pte Ltd).
The non-stored portion of the imports may be sold directly to licensed wholesalers.
Importers are required to replace the rice stockpile with new stocks, so that rice may not
be kept in storage for more than a year. The warehousing-related costs of the stockpiled
rice are built into the final selling price and borne by consumers. The authorities
confirmed that rice prices are determined by the market with no government intervention.

Other prohibitions include:

- chewing gum (except for therapeutic purposes)

- used motor vehicles of more than three years old (except vintage and classic
cars)

- ginseng routs

- articles of asbestos

- certain batteries

- cosmetics

- diesel oil/fuel

- films, cinema/video laser disks

- fireworks

- gambling machines

- gramophone records

- mastering equipment for producing

Singapore prohibits the importation of arms and related materials as well as goods and
technology related to nuclear, ballistic missile, and weapons of mass destruction
programmes from the Democratic People’s Republic of Korea and Iran, as well as any
arms or related material from Eritrea and Libya.

Singapore has not yet signed the 1995 United Nations Fish Stocks Agreement, which is
critical for the management of highly migratory and straddling fish stocks.?’

28 \World Trade Organization, Singapore, Trade Policy Review, Report by the Secretariat, WT/TPR/S/267, June 5,

2012

27 Oceana, USTR-2009-0041-0078, Posted: January 25, 2010
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754.

755.

The Minister has broad discretionary power to ban any and all tobacco products, based on
his concept of levels of harm, rather than evidence-based analysis.

The Minister has extensive discretionary power to ban a certain term in the packaging,
without stipulating the basis upon which this may be done.?

Services — Pay Television

756.

In March 2010, the Ministry of Information, Communications, and the Arts, through its
sub-agency, the Media Development Authority, released new regulations to require pay
television providers to “cross carry” exclusive broadcasting content acquired after March
12, 2010. Under the new rules, a pay television company with an exclusive contract for a
channel would be required to offer that content to customers of other pay television
companies.?*

Services — Audiovisual and Media Services

757.

758.

Singapore restricts the use of satellite dishes and has not authorized direct-to-home
satellite television services. Singapore’s Media Development Authority must license the
installation and operation of broadcast receiving equipment, including satellite dishes.

Distribution, importation, or possession of any “offshore” or foreign newspaper must be
approved by the government. Singapore has curtailed or banned the circulation of some
foreign publications when it perceived defamation of the Singapore government in the
publication.

Services Barriers — Banking

759.

760.

Foreign banks and other financial institutions that issue credit cards in Singapore are
unable to provide ATM services through local networks for holders of those cards.
Foreign banks can only provide ATM services to locally issued credit card holders
through their own network or through a foreign bank’s shared ATM network. However,
foreign banks that have been awarded Qualifying Full Bank privileges can negotiate with
the local banks on a commercial basis to let their credit card holders obtain cash advances
through the local bank’s ATM networks. Foreign banks do not face the same restrictions
for credit cards that they issue outside of Singapore.

The Minister in charge of the Monetary Authority of Singapore must provide specific
types of approval for acquisitions of the voting shares of a local bank above specific
thresholds. Although it has lifted the formal ceilings on foreign ownership of local banks
and finance companies, the government of Singapore has indicated that it will not allow a
foreign takeover of its three major local financial institutions.

28 philip Morris International Inc. (PM1), USTR-2009-0041-0016, Posted: January 25, 2010
219 USTR National Trade Barriers Estimate, Singapore, 2012
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UNITED STATES Of AMERICA

Overview and Objectives

761.

762.

763.

A TPP success would re-activate U.S. trade policy, which has had few achievements
under the Obama administration. It is seen as part of the solution to the U.S. jobs problem.

The U.S. views the Chinese economic model as the principal cause of its economic
problems and would use the TPP to isolate China.

The U.S. will use TPP to advance their position in the Asia Pacific region. Potential
gains include:
e doubling of their exports to the region by 2014,

e adoption (read imposition) of U.S. rules and disciplines, with an unprecedented
level of ambition (e.g., on IP, SOE, environmental and labour issues).

Key Statistics

764.

765.

766.

The USA has a population of 313,847,465%° and a GNP in 2011 of
US$15,232,385,400,000.00.* Canada is the United States’ largest trading partner. Its
trade’” with Canada is:

CDN $
Canada’s imports from U.S. $220,895,000,000
Canada’s exports to U.S. $329,796,000,000

Canada’s trade surplus with U.S. $108,901,000,000
The United States’ principal exports®*® are agricultural products (soybeans, fruit, corn),
industrial supplies, capital goods (aircraft, motor vehicle parts, computers,
telecommunications equipment), consumer goods (automobiles medicines).

Its principal imports®** are agricultural products, industrial supplies (crude oil), capital
goods (computers, telecommunications equipment, motor vehicle parts, office machines,
electric power machinery), consumer goods (automobiles, clothing, medicines, furniture,

toys).

220
221
222
223
224

Central Intelligence Agency, The World Factbook

World Bank, http://search.worldbank.org/data?qterm=gross%20national%20product&language=EN
Industry Canada, Trade Data Online, 2011

Central Intelligence Agency, The World Factbook

Central Intelligence Agency, The World Factbook
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Trade Agreements

767. For the U.S., a TPP deal would mean new FTAs with New Zealand, Brunei, Vietham and

Malaysia.

The United States has FTAs with:

- Korea

- Colombia

- Peru

- Oman

- Bahrain

- Dominican Republic - Central America (CAFTA-DR)
- Morocco

- Australia

- Chile

- Singapore

- Jordan

- Canada-Mexico (NAFTA)
- lsrael

- Panama

Key U.S.-TPP Trade Statistics

TP? countries collectively represent, by far, the largest LS. trading partner accounting for 34% of overall L5
gocrds trade;

U5, FTAs already exist with the major ULS. trading partners among TPF participants, particularly Canada and
Mexico, which account for almose 85% of LS. goods wrade with TPP partners; and

the agreement has the potantial to expand in a region that represents 62% of LS. trade and could eventually
include major economies with which the United States does not have FTAs such as China and Japan.

Figure 3. U.5.-World, APEC, and TPP Goods Trade
{in millizns of LLS. dollars)
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Source: Analysis by CRS. Data from the Internaticnal Trade Commission.

Motes: Percent values represent the percentage of total L. goods trade. All APEC economies are considered
potential TPP partners for the purposes of this figure.
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KEY ISSUES

Agriculture

769.

770.

771,

The Obama administration will have to show “strong political leadership” to persuade
U.S. agriculture groups to more actively support the TPP on the basis that the deal is in
the country’s broader strategic interests even though it will likely not provide much in
terms of immediate market access gains for U.S. producers, according to U.S. agricultural
trade expert Jim Grueff, who once served as one of the U.S. Department of Agriculture’s
top trade negotiators.?®

The U.S. has free trade agreements in place for four of the eight countries that are now
involved in the negotiations: Peru, Chile, Australia and Singapore. Because the U.S. does
not want to enter into new market access negotiations with them, there is little room to
expand exports there.??°

The market access opportunities presented by the four remaining countries — Malaysia,
Brunei, Vietnam and New Zealand — “has not generated a lot of excitement among U.S.
agricultural exporters.”

Dairy Access

772.

773.

774,

The U.S. Administration is under serious pressure from domestic stakeholders. The U.S.
dairy industry has no desire to open its markets to more dairy products from New
Zealand.?” This has been left to the end of the day. The industry considers that Fonterra
would cost it $20 billion over 10 years.

On January 27, the Congressional Dairy Caucus wrote to Ambassador Kirk expressing
concern that dairy prices in the United States would decline further with increased trade
between the U.S. and New Zealand, where a single corporation dominates 92% of the
nation’s milk production and 40% of global dairy trade.?®®

“Vermont’s dairy farmers and their families are again struggling with price
fluctuations that threaten the very existence of our farms,” Welch said. “If we are
to ensure the U.S. dairy industry’s survival, we must adopt trade policies that
work for our farmers.”

The extent of the opposition and the detail is quite impressive.

22 Inside U.S. Trade, “To Gain Agriculture Support, Administration Must Argue Broad National Interest For TPP:
Expert,” August 13, 2012.
226 «Administration Needs Broad Strategy to Win Ag Support for TPP: Expert”, Inside U.S. Trade, August 17,

2012

221 «ySTR-Announced New Zealand FTA Gets Cool Agriculture Reaction”, Inside U.S. Trade, September 26,

2008

28 Congressman Peter Welch, United States house of Representatives, Press Release, “Welch calls for dairy
support at meeting with U.S. Trade Representative,” April 14, 2010
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775.

776.

Dairy

7.

778.

779.

Estimates by the National Milk Producers Federation are that “milk prices received by
producers would drastically drop and gross revenues received by U.S. dairy farmers
would plunge by a cumulative $20 billion over the first 10 years of the FTA if all U.S.
dairy restrictions on products from New Zealand are phased out in the TPP FTA.”

Any reductions in U.S. milk prices related to increased imports from New Zealand would
have a cost to U.S. taxpayers as well. The costs of the Dairy Product Price Support
Program and the Milk Income Loss Contract (MILC) program increase when U.S. milk
prices decline. Both programs are funded with mandatory federal funds, meaning that
there are no direct limitations on the costs of these programs to the federal treasury.
Further opening of the U.S. market to the dairy production of an aggressive export
monopoly such as New Zealand could place both U.S. dairy farmers and U.S. taxpayers
at significant financial risk

The Congressional Research Service??® concludes the U.S. has two objectives in the TPP
negotiations for dairy:

1) limit New Zealand’s access to the U.S. market for its dairy products; and

2) secure complete free access for U.S. dairy exports into Canada. It has signaled
that its support for a final TPP deal depends on its assessment of the benefits and
drawbacks of the final dairy and related provisions that U.S. negotiators reach.®

U.S. concern that dairy trade does not take place on a “level playing field” targets
Fonterra, New Zealand’s leading dairy cooperative, which purchases about 90% of the
country’s milk output. They argue that Fonterra’s domination of New Zealand’s market
provides it with a privileged position and makes fair competition impossible. New
Zealand’s objective is immediate and complete free access to the U.S. dairy market. This
is the primary negotiating objective for the country’s agricultural sector. Indeed, New
Zealand considers the U.S. offer to be “grossly inadequate,” not even providing details of
possible access for milk protein concentrate, cheese, and butter, New Zealand’s main
daily exports.

USTR is studying whether to seek provisions to address the “competition” concerns

raised about Fonterra. The U.S. neglects others concerns about U.S. competition laxity.
Fonterra and other dairy firms point to the anti-trust exemptions available to U.S. dairy
cooperatives (owned by farmers) and to export trading companies that are allowed to
coordinate prices and allocate export markets.”®* Because of the sensitivity of these issues,
observers do not expect U.S. and New Zealand negotiators to substantively address them
until the TPP talks are close to being concluded.

229 «The Trans-Pacific Partnership Negotiations and Issues for Congress”, Congressional Research Service,
R42694, September 5, 2012

230 “Dairy Groups Seek Free Trade with Canada, But Not New Zealand, in TPP”, Inside U.S. Trade, June 22, 2012
2! Inside U.S. Trade, “USTR Tables Initial TPP Dairy Proposal, Offers Little New to New Zealand”, March 23,
2012; “U.S., New Zealand Still Making Little Headway in TPP Dairy Negotiations”, June 15, 2012; “USTR Mulls
Possible TPP Disciplines for Fonterra, But No Proposal Yet”, August 3, 2012
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780.

781.

782.

783.

The U.S. has requested phytosanitary access to Australia for stone fruit and access for
U.S. pears is also of interest. Expanded phytosanitary access to New Zealand for Pacific
Northwest sweet cherries, under a systems approach, and stone fruit is also under
discussion and would benefit from the increased attention TPP negotiations might
provide.?*

Janice and Todd Grimes of Webster, lowa, like other dairy farmers, are struggling to stay
afloat. The price of milk decreased so much in 2009 that they went from being able to
pay all their bills, to losing about $5000.00 each month. They have cashed in their
retirements and life insurance policies. They’ve borrowed more money from the bank to
continue operating and Mrs. Grimes was forced to return to work off the farm.?*

“As an American Dairy Farmer, we implore you to impose a restriction on open
access to the U.S. market by New Zealand. They are the number one exporter of
milk and the American dairy producers cannot afford to have milk imported at our
expense”.

“Being a dairy farmer is not easy work but we love it. Our most important
concern is for our dairy cows who we birth, bottle feed, nurture, medically treat &
provide comfort for in the hope that the milk they produce will provide a living
for us and enter the American food supply”.

USDEC’s claims that members are strongly opposed to the inclusion of any U.S.-New
Zealand dairy trade in the TPP FTA and simply cannot compete against a market where a
virtually monopolistic single player in New Zealand controls over 90% of the country’s
milk production and more than 1/3 of all global dairy trade. In their view, Fonterra’s
unique and extremely anti-competitive situation demands an equally unusual response
from the dairy industry and the N.Z. negotiators.”?*

Rather than offering new export opportunities to the USDEC members, TPP instead has
the potential to undermine gains made in some previous trade agreements. For instance,
currently the U.S. has an FTA with Peru, but New Zealand and Australia do not.
Therefore, a completed TPP would help the major dairy exporting powers of Australia
and New Zealand gain access to the Peruvian market thereby undermining the benefits to
the U.S. under the U.S.-Peru FTA.

National Dairy Promotion and Research Program

784.

A ‘National Dairy Promotion and Research Program’ was introduced on 18 March 2011,
as a follow up to the 2008 Farm Bill. It introduces, inter alia, a requirement for importers
to pay 7.5 cents per hundredweight of imported milk, or equivalent. The levy will be

282 Northwest Horticulture Council (NHC), USTR-2009-0041-0029, Posted: January 25, 2010
283 Windmill Farm Dairy, USTR-2009-0041-0014, Posted: January 21, 2010
24 Source: U.S. Dairy Export Council (USDEC), USTR-2009-0041-0027, Posted: January 25, 2010
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used to fund promotion and research in the dairy sector. The law is in force since 1 April
2011.7%

Agriculture — Beef Access

785. The U.S. is not inclined to provide additional beef access to Australia or New Zealand.
Agriculture — Sugar Policy

786. The U.S. sugar programs and related TRQs does not appear to be on the table.

787. In addition to seeking a strong rule of origin and an exemption from regional cumulation
rules, U.S. sugar producers also want the Office of the U.S. Trade Representative to
include “net trade surplus” provisions in a final Trans-Pacific Partnership (TPP) deal, just
as USTR has in past free trade agreements.?*

788.  This would be a further protection for U.S. sugar producers from smaller producers that
may or may not be a net exporter in a given year. For instance, net surplus producer
provisions in the U.S.-Peru FTA have essentially nullified U.S. sugar concessions in that
trade deal because Peru typically imports more than it exports.

789. Inthe TPP talks, both U.S. and Mexican sugar producers are most worried about
Australia, but Vietnam also could become a major sugar exporter in the years to come (as
would Thailand if it accedes to the negotiations).?” The American Sugar alliance claims
that Vietnam could have significant sugar production capacity in the future.

790. U.S. beef producers fear that the participation of Mexico in TPP would give Australian
beef producers duty-free access to that market under preferential terms that match those
now enjoyed by the U.S. exporters under NAFTA. Mexico is a very important market for
U.S. beef producers.

791. The Office of the U.S. Trade Representative has confirmed that Australia will not receive
any new market access for its sugar exports as part of a final TPP agreement.?®

792. Buteven if USTR succeeds in fending off demands from other TPP partners like
Australia for increased access for sugar, U.S. producers still fear that TPP could harm
their interests. For instance, if Mexico agrees to further open up its sugar market to
Australia under a final deal, that could lead to a flood of new sugar imports from Mexico
that could overwhelm the U.S. market and undercut the effectiveness of the U.S. sugar
program,

2 European Commission Directorate-General for Trade, Ninth Report on Potentially Trade Restrictive Measures,
September 2011 to May 2012

2%« S. Sugar Producers Also Seeking ‘Net Trade Surplus’ Rules In TPP,” Inside U.S. Trade, August 16, 2012
27 «Thailand Expresses Interest In Joining TPP During Obama’s Visit”, Inside U.S. Trade, November 19, 2012
288 «.S. Sugar Producers Want Tough TPP Stance From Mexican Government,” Inside U.S. Trade, August 16,
2012.
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793. If Mexico were to agree to open up its market under TPP to Australian sugar producers,
U.S. producers fear that increased exports from Australia to Mexico would oversupply
the market there. In response, they fear that Mexico would increase exports of Mexican-
grown sugar to the U.S., increasing supply and lowering prices for U.S. producers.
Australian exporters may be interested in shipping sugar to Mexico to take advantage of
higher prices there.

794.  This increased supply in the U.S., ASA argued, would “create an unacceptable risk” that
the administration would either have to take steps to convert surplus sugar into ethanol as
mandated by U.S. law under the sugar program, or that producers would forfeit loans to
the U.S. government to meet their loan obligations.

795. The sugar-to-ethanol program was included in the 2008 farm bill and requires the U.S.
Department of Agriculture to buy up excess sugar on the U.S. market for use in
producing ethanol. Sugar producers also have the option of taking out loans from the
government, and if sugar prices dip too low, they can forfeit their crop to the government
rather than paying back the loans.

796. Currently, Mexico establishes tariff-rate quotas (TRQSs) to increase imports only when it
believes it will face supply shortfalls, meaning it has more control over the volume of
imports in a given year.

Agriculture — Cotton
797. The U.S. does not appear inclined to change its WTO-inconsistent cotton program.
Agriculture — Domestic Farm Support

798. It appears that there is no provision in the negotiations to deal with domestic support.
The UZ.SSQ. has stated that it “would prefer not to include any such disciplines in the
TPP”,

799. U.S. attitudes towards domestic support are found in the following statement by National
Farmers Union (NFU) President Roger Johnson:

“The United States must be able to write a Farm Bill that provides family farmers
and ranchers with an ample safety net under any trade agreement. Time and again
the World Trade Organization has denied us the right to protect farmers and
ranchers because of the structure of our trade agreements. It is critical for the
survival of family farms and rural America that we are able to write a farm bill
that helps farmers in times of need, when prices collapse and disaster strikes.”?*°

289 «.S. To Consult Internally On Ag Export Competition; Next TPP Round Set For New Zealand”, Inside U.S.
Trade, Posted: September 15, 2012

20 «NFU: TPP Must Preserve Ability of US to Craft Farm Safety Net*, National Farmers Union (NFU) President
Roger Johnson, May 11, 2012
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800. This position is strongly supported by the U.S. Farm Lobby. For example, the National
Farmers United explained:

“NFU supports trade agreements that benefit U.S. agriculture and promotes
societal goals of healthy communities, feeding the poor, economic justice, human
rights, and a sound environment. We encourage the delegates meeting to discuss
the TPP to ensure these critical aspects are included in any multilateral trade
agreement.”?*!

Agriculture — Export Credits

801. The United States uses export credits and financing for a wide range of products,
including agricultural products. We expect the U.S. would consider export credits to be a
WTO issue — not wanting to allow the E.U. to take their business in markets where cheap
and long-term financing can make a difference.

802. This is one more example of lack of comprehensiveness.

803. Canada would need to be careful about potential impacts on the Export Development
Corporation.

804. This issue for the U.S. will be exposed to more directly linked negotiating tactics than in
the WTO Doha Round.

805. USDA has increased export credit availability over the most recent five years as

follows:?#

FY
2008  3,115,000,000
2009 5,470,000,000
2010 5,500,000,000
2011  5,500,000,000
2012  Announced 5,500,000,000

Agriculture — Food Aid

806. Food aid is another WTO frustration which has been raised in the TPP. Much U.S. food
aid is required by law. In some cases, it is a form of surplus disposal. Within TPP, the
USA would have few friends on this issue.

21 «NFU: TPP Must Preserve Ability of US to Craft Farm Safety Net*, National Farmers Union (NFU) President
Roger Johnson, May 11, 2012
%2 USDA FY 2010, 2011, 2012 Budget Summary and Annual Performance Plans
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Sanitary and Phytosanitary Measures (SPS)

807. The Obama administration has thus far resisted the call for full enforceability of the entire
SPS chapter, likely because U.S. regulators want to ensure that a TPP deal will not
unduly constrain their ability to regulate moving forward.

808. FDA and EPA appear fearful that a binding SPS chapter would limit their ability to
regulate in the future because of the possibility that new regulations could be challenged
as inconsistent with TPP rules. While they appear to pose more of an obstacle for
industry groups than USTR, one source conceded that it was still unclear whether USTR
woulzcl1 ?:support full enforceability if other parts of the administration came around to the
idea.

809. The U.S. and Australia now oppose making any “WTO-plus” provisions enforceable in a
final TPP deal, even though all other TPP partners support it. One observer doubted that
the U.S. would support the new proposal either, in part because it shares many of the
same goals as the first proposal and supporting the RRM could make it more difficult to
close out the SPS chapter.**

810. The EU has expressed concerns about U.S. rules affecting Christmas trees and wooden
handicrafts; potted dwarf plants in growing media; cooked poultry products; delays in the
risk assessment process for apples; and issues related to catfish.

811. Inaddition, the E.U. raised concerns about import restrictions on dairy products related to
Grade A milk, and Brazil raised concerns about the economic analysis requirement in
proposals for changes in SPS regulations and import restrictions on pork and beef.

Services — Coastal Shipping

812. Washington has once again been adamant that the Jones Act, which requires that U.S.
coastal shipping be undertaken only in U.S. bottoms — U.S. built ships -- is not on the
table.

Services — Insurance

813. National Conference of Insurance Legislators (NCOIL) requests that the U.S. defend,

with input from the states, the general principles of state regulation of insurance free of
federal or international preemption or arbitration by investment tribunals.?*®

23« S. Agriculture Groups Broadening Push On TPP SPS Enforceability”, August 2, 2012.

24 «pAgriculture Groups Push New TPP Provisions To Help Perishable Goods™, Inside U.S. Trade, September 13,
2012

5 National Conference of Insurance Legislators (NCOIL), “Resolution Urging Support for State Authority in U.S.
Trade Negotiations,” July 15, 2012
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Export Controls

814.

815.

816.

817.

The U.S. will wish to retain controls on exports of logs.

The United States maintains export restrictions and controls for national security and
foreign policy reasons, including addressing shortages of scarce materials.

The EAA allows the monitoring and restriction of exports in short supply.

Specific procedures apply for: crude oil; petroleum products other than crude oil
produced or derived from the Naval Petroleum Reserves (NPR) or that became available
for export as a result of an exchange of any NPR produced or derived commodities;
unprocessed western red cedar; and horses exported by sea for slaughter. These products
always require an export licence, regardless of their export destination.

Government Procurement

818.

819.

820.

821.

822.

Buy American provisions in the stimulus program and the Interstate Transportation Act
preclude the use of federal funds, even when spent by states, on imported goods for these
projects.

On February 13, 2009 the U.S. Congress passed the $790bn American Economic
Recovery and Reinvestment Act (ARRA), which was signed into law by President
Obama on February 17, 2009. The legislation includes two new ‘Buy America(n)’
provisions that:

- ‘prohibit funds appropriated by this Act to be used for a project for the
construction, alteration, maintenance, or repair of a public building or public work
unless all of the iron, steel and manufactured goods used in the project are
produced in the United States.’;

- ‘prohibit funds appropriated by this Act to be used for the procurement by the
Department of Homeland Security of a detailed list of textiles items (e.g. clothing,
tents, cotton and natural fibres, etc. ) unless the item is grown, processed in the
United States.’

The United States wishes to maintain government procurement set asides for:

small business;
women-owned business;
minority-owned business;
aboriginal-owned business.

There is minimal coverage of procurement at the state and municipal level.
Participation by U.S. states in any international procurement agreement such as an FTA

procurement chapter is voluntary. The Office of the U.S. Trade Representative has
historically sought authorization from state governors in order to be able to offer a state’s
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823.

government procurement in an international negotiation, but that approach has drawn
criticism from some state legislatures, who have increasingly asserted their jurisdiction
over procurement policy.

State of Maine representative Sharon Treat explained that Maine has a “sweat free
labour” law governing state purchasing and also requires the state legislature to pass a
law before the governor may make a binding commitment to an international
procurement agreement. “We are not alone in this. These are our tax dollars at work and
purchasing decisions should reflect our values and not encourage offshoring jobs.” There
are also U.S. concerns that a procurement chapter establishing national treatment
obligations could provide new rights to Chinese firms established in TPP countries, such
as the many Chinese firms in Vietnam, which could obtain waivers from the Buy
American policies.?*

State-Owned Enterprises (SOE)

824.

825.

826.

827.

The U.S. has made a major thrust to discipline SOEs around the world. However, by
limiting scope of its proposal to central government SOEs it will shelter all state and
municipal level SOEs in the USA. This makes the U.S. demands seriously imbalanced.
This is an important counter-argument for those who wish the SOE chapter would simply
disappear.

The U.S. proposal only covers central government SOEs, even though many U.S. SOEs
are owned by local or state governments. This means that there are relatively fewer U.S.
SOEs that would actually be impacted by the TPP proposal. Many SOEs in other TPP
countries, by contrast, are controlled by the central government even if they operate at the
local and regional level, meaning comparatively more would be affected by the U.S.
proposal.?*’” The U.S. will come under more pressure.

Australia and New Zealand) are pushing for a final TPP agreement to include
commitments to limit agricultural export subsidies and address the trade-distorting
aspects of food aid programs, two politically sensitive areas that the U.S. in the past has
insisted must be addressed multilaterally. Observers have said that Australia in particular
is demanding that TPP partners agree to disciplines on agricultural “export competition”
to accompany U.S. demands for disciplines on state-owned enterprises (SOEs).**®

Australia explained, “These are a set of issues that go to anti-competitive practices,
practices that really damage...the medium and longer-term food security issues of food
aid recipients, but they’re fundamentally about competition,” he said. “And as we address

#48 «gtate Legislators Demand Transparency, Object To Investor-State In TPP,” Inside U.S. Trade, July 12, 2012
27 «TPP SOE Talks Slowed By Domestic Processes, Australian Ag Demand”, Inside U.S. Trade, September 13,

2012

28 «.S. to Consult Internally on Ag Export Competition; Next TPP Round set for New Zealand”, World Trade
Online — Daily News, September 15, 2012
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issues such as state-owned enterprises and competition policy more generally, we want to
see that there’s a balanced approach to these issues across the TPP.”**

828. Assistant U.S. Trade Representative Barbara Weisel made clear that the U.S. would
prefer not to include any such disciplines in the TPP, but that it would now begin these
domestic consultations in light of the fact that other TPP members were pushing the issue.

“This is a complex negotiation and we are delaying seeking sub-federal
commitments at this time to focus on federal-level commitments...This is an
approach tailored for the TPP negotiations.”?*°

Investor State Dispute Settlement

829. Legislators from all 50 states have pressed the Office of the U.S. Trade Representative to
be more transparent when it comes to the TPP negotiations, and also demanded that
USTR exclude investor-state dispute settlement provisions.”**

830. The legislators worry that these provisions might undermine the ability of states to put in
place regulations to promote public health or other objectives.

831. Maine State Representative Sharon Treat said, “The U.S. government should not be
negotiating trade deals that undercut responsible state and federal laws enacted to protect
public health and the environment, preserve the stability of our financial system, or make
sure working conditions are safe and healthy.”?*?

Investment and services restrictions

832. Foreign ownership of U.S. airlines: the U.S. Code 40102 establishes that 75% of the
voting rights in a U.S. carrier must be owned by persons who are citizens of the United
States. The provision was reauthorized in 2011, Public Law No: 112-95, but the
provision was not changed.

Intellectual Property — Internet Retransmissions
833. Copyright limitations and exceptions generally refer to provisions in trade deals under
which FTA partners can deviate from standard copyright obligations in limited

circumstances.?>

834. This provision is primarily intended to prevent a person from being able to stream a
television signal over the Internet to a foreign country, which could place the right holder

29 «pAystralia, New Zealand Seek To Address Export Competition In TPP Deal”, Inside U.S. Trade, May 24, 2012
20« S, Seeks Delay in Addressing Sub-Central Procurement In TPP Talks”, Inside U.S. Trade, May 18, 2012
#1 - «gtate Legislators Demand Transparency, Object To Investor-State In TPP,” Inside U.S. Trade, July 12, 2012
252 R

Ibid.
3 See Gordon Campbell’s “Into The Cave of Dreams - Trans Pacific Partnership”, Werewolf (Scoop NZ),
November 28, 2012, http://werewolf.co.nz/2012/11/tpp-into-the-cave-of-dreams/
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835.

836.

837.

838.

of the content at a competitive disadvantage when it comes to gaining market share in
that country.

Critics of the proposed Internet retransmission language argue that it places restrictions
on the application of fair use exceptions across borders in other countries, even though
those same exceptions could be used under U.S. law.

A final TPP text containing the retransmission provision could complicate the ability for
online educators to transmit material online across borders, such as news footage for
instructional use, even though the instructor could lawfully show students in the U.S. that
same footage in a traditional classroom without using the Internet, Public Knowledge
argued.

The U.S.-Korea FTA contains a footnote that permits retransmission without consent if it
occurs within a country’s territory over a “closed, defined, subscriber network that is not
accessible from outside the party’s territory.” These cases would not constitute
retransmission over the Internet, the footnote clarifies.

The Korea FTA and the U.S. TPP proposal both require countries to make it a criminal
offense to manufacture or distribute a device or system used to decode an encrypted
program-carrying satellite or cable signal without authorization of the lawful distributor.
They also require countries to apply criminal offenses to the willful reception or further
distribution of an illegally decoded encrypted signal.

Competition

839.

840.

841.

The Office of the U.S. Trade Representative is continuing to mull over demands by
American dairy farmers that it seek provisions in the TPP negotiations that would impose
special competition rules on Fonterra, New Zealand’s largest dairy cooperative. Thus far,
however, USTR has refrained from tabling any concrete proposal in the TPP
negotiations, and appears to still be gathering information on this subject.”**

American dairy exporters, represented by the U.S. Dairy Export Council (USDEC), claim
“Fonterra’s market dominance in New Zealand has raised strong concerns among our
stakeholders.” They are pushing USTR to propose special new to protect U.S. dairy
interests rules because Fonterra is not a state-owned enterprise.

They claim that Fonterra is able to lower its prices in target markets in order win over
market share from foreign competitors. Domestically, this source said it is unclear how
Fonterra calculates the prices that it is willing to pay New Zealand farmers, and
questioned whether it would have to pay more if there were more processors with which
it had to compete.

“This allows the company to be a price setter both domestically and
internationally. Fonterra has the ability to undercut prices of competitors at home

%4 «JSTR Mulls Possible TPP Disciplines For Fonterra, But No Proposal Yet,” Inside U.S. Trade, August 2, 2012
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842.

843.

844.

845.

and abroad, and cross-subsidize operations to gain market share or discourage
competition.”

But it is not all one-sided. The U.S. dairy sector also enjoys protections from competition
laws.

The U.S. dairy industry enjoys an antitrust exemption under the Capper-Volstead Act,
which allows individual farmers to band together in cooperatives to increase their market
power. Under this act, these U.S. cooperatives are exempted from certain antitrust laws;
for instance, they are able to coordinate the prices that they charge to milk processors.

U.S. export trading companies have the legal ability to cooperate in international sales
under the Commerce Department’s Export Trading Company Act (ETCA). Like the
Capper-Volstead Act, this is another example of how U.S. dairy entities receive
exemptions from competition policy in the United States.

A U.S. company can apply for an export trade certificate of review (COR), which
provides immunity from federal and state government antitrust suits with regard to all
export activities specified in the certificate and “important procedural advantages in
private antitrust suits.” Covered activities may include “joint establishment of export
prices” and “allocation of export markets,” according to the Commerce Department.

Labour

846.

847.

848.

The Labour chapter is expected to include commitments on labour rights protection and
mechanisms to ensure co-operation, co-ordination, and dialogue on labour issues of
mutual concern. It will likely include bilateral and regional co-operation on workplace
practices to enhance workers’ well-being and employability, and to promote human
capital development and high-performance workplaces.

These provisions will likely go well beyond the comfort level of republicans in Congress.
Indeed had the Administration sought Trade Promotion Authority for the TPP, one would
have expected guidance from Congress to reflect these concerns.

The U.S. has been very selective about ILO requirements to be a basis for TPP
Partnership. These do not include the core labour conventions which the U.S. has not
adopted.

U.S. Rules of Origin

849.

850.

U.S. sugar producers also want to ensure that TPP rules of origin are tight enough so as to
not allow countries that are not a part of TPP to take advantage of the trade agreement’s
duty-free benefits.

For instance, U.S. sugar producers do not want sugar exporters from Thailand — a major
sugar producer — to be able to ship raw sugar to New Zealand, refine it in that country,
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851.

852.

and then ship the refined sugar to the U.S. under TPP preferences. The mere refining of
sugar should not be enough to bestow origin, U.S. producers argue.

U.S. sugar producers also want to ensure that regional cumulation rules for countries that
are party to TPP do not have the effect of undercutting a tough rule of origin for sugar.
The U.S. industry would like USTR to negotiate an exemption from regional cumulation
rules for sugar.

Cumulation refers to the ability of TPP partners to use inputs from other partners to the
trade deal to meet the overall TPP rule of origin that determines whether products are
eligible for preferential treatment. In essence, these cumulation rules make it easier to
meet the overall rule of origin, and U.S. producers want to ensure that it does not allow
one TPP country to import Australian sugar, minimally process it, and export it to the
U.S. duty-free.

WTO Tariff Rate Quotas

853.

854.

The U.S. has 54 lines of Tariff Rate Quotas, as listed in the attached.

The U.S. will determine how to treat sensitive products in the TPP on a case-by-case
basis.”*®

%5 «.S. Negotiator Sees New Zealand Dairy Talks As Part Of TPP End Game”, Inside U.S. Trade, September 13,

2012
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WTO Agriculture TRQ

BAsic DATA
REF | MENO DESCRIPTION HS PRO|[IN| INQTY FINQTY UNIT
UNITED STATES

1257 1| Ch 23— Beef 02011010, 020120 ME 696621 696621
1258 2 | Ch 43 - Milk and cream, fluid or frozen, ... fat>6 % 04013005, 04039004 DA | * 5727940 6694840
1259 3 | Ch43 - (Mexico) Milk and cream, (butterfat > 6 %) 04013005, 04039004, 2103 DA 366000 366000
1260 4 | Ch44 - Butter (butterfat > 45 %) 04013050, 04039074, 04050020 DA | * 3977 6977
1261 5| Ch44 - (Mexico) Butter, fresh or sour cream (butterfat > 45 %) 0401.../0403.../0405.../0402/210690... DA 43 43
1262 6 | Ch45 - Dried milk, ... 04021010; 04022105 DA | * 1261 5261
1263 7 | Ch45 - (Mexico aggregate) Dried milk 04021010/2105; 23099024/44 DA 422 422
1264 8 | Ch 46 - Dried milk (“Dried whole milk”) 04022130 or 04039051 DA | * 371 3321
1265 9 | Ch47 - Dried cream 04022175 or 04039061 DA 100 100
1266 10 | Ch 49 - Dairy mixtures (Add N8/Ch 4) 0402/0403/0404/1517/1704/1806... DA | * 1905 4105
1267 11 | Ch49 - (Mexico) Dairy products (Add N8/Ch 4) 0402.../0403.../0404.../1517.../1704.../180620... | DA 733 733
1268 12 | Ch 410 - Evaporated, condensed milk and cream 04029110/30; 04029910/30 DA | * 2857 6857
1269 13 | Ch 411 - Dried whey/buttermilk 04039041, 04041050 DA 296 296
1270 14 | Ch 412 - Butter oil substitutes (butterfat > 45 %) 04050060, 210690 DA | * 3481 6081
1271 15 | Ch413 - (Mexico) Cheese 0406 DA 5550 5550
1272 16 | Ch 414 - NES cheeses and substitutes for cheese 040610.../20.../30/90 DA | * 41435 45703
1273 17 | Ch 415 - Blue-mold cheese (except Stilton produced in UK) 040610/20/30/40.../61/90... DA | * 2553 2911
1274 18 | Ch 416 - Cheddar cheese 040610/20.../30/90... DA | * 7015 14406
1275 19 | Ch 417 - American-type cheese 040610/20.../30/90... DA | * 3439 3523
1276 20 | Ch 418 - Edam and Gouda cheeses 04061044/2044/2073/3044 DA | * 6004 7992
1277 21 | Ch419 - Italian-type cheeses (from cow’s milk) 040610.../20/30/90 DA | * 9023 12558
1278 22 | Ch 420 - Swiss Gruyere process cheese 04061064/2081/3051/3081/9090 DA | * 7538 7855
1279 23 | Ch 421 - Lowfat Cheese (butterfat <= 05 percent) 04061074/2085/3085/9093; 19019034 DA 5725 5725
1280 24 | Ch 423 - Swiss/Emmentaler cheese with eye formation 04069046 DA | * 32267 34325
1281 25 | Ch75 - Green whole olives 0711201; 20057013 FV 4400 4400
1282 26 | Ch 122 — Peanuts 12021040/2040; 20081125/45 ol | * 30393 53806
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BAsiC DATA

REF | MENO DESCRIPTION HS PRO|[IN| INQTY FINQTY UNIT
1283 27 | Ch122- (Mexico) Peanuts 12021040/2040; 20081125/45 (e]] 3377 3377
1284 28 | Ch 172 - Sugars, syrups and molasses 17011210/9110/9910; 17029010; 21069011 SG 22000 22000
1285 29 | Ch 174 - (Mexico) Articles (> 65% dry weight of sugars) 170191, 170290; 170490, 1806 SG 1500 1500
1286 30 | Ch 176 - Articles (> 10% dry weight of sugars) 17019154, 17049074; 180620.../90 SG 64709 64709
1287 31 | Ch 176 - (Mexico) Articles (> 10% dry weight of sugars) ... 17019154, 17049074; 180620.../90 SG 12791 12791
1288 32 | Ch 177 - (Mexico) Blended syrups, w/ sugars ... 170220/30/40.../60 SG 1500 1500
1289 33 | Ch17 - Raw cane sugar 17011110 SG 1117195 1117195
1290 34 | Ch 181 - Cocoa powder > 10% dry weight of sugars ... 18061010/34/65 CO 2313 2313
1291 35 | Ch 182 - “Chocolate crumb” (butterfat > 55%) 180620/24; 18063204/9015 co | * 15468 26168
1292 36 | Ch 183 - Lowfat “Chocolate crumb” (55% or less) 180620.../32.../90 CO 2123 2123
1293 37 | Ch 191 - Infant formula containing oligosaccharides, 19011015 or 19011060 CO 100 100
1294 38 | Ch 193 - Mixes and doughs 19012030 or 19012065 Cco 5398 5398
1295 39 | Ch 205 - Peanut butter and paste 20081105 COo | * 19150 20000
1296 40 | Ch 20 a - Green olives, not pitted, ripe 20057011 FV 730 730
1297 41 | Ch 20 b - Green olives, place-packed, stuffed 20057016/21 FV 2700 2700
1298 42 | Ch 20 c - Green olives, other 20057081 Fv 550 550
1299 43 | Ch 20 d - Satsumas in airtight containers 20083052 FV 40000 40000
1300 44 | Ch 214 - Mixed condiments or mixed seasonings 21039074 CO 689 689
1301 45 | Ch 215 - Ice cream 21050010 DA | * 3283772 5667846 L
1302 46 | Ch 232 - Animal feed containing milk/milk derivatives 23099024/44 CE 7400 7400
1303 47 | Ch 244 — Tobacco 2401 to 2403 B | * 111450 112950
1304 48 | Ch 525 - (Mexico) Cotton 52 Fl 10000 10000
1305 49 | Ch 526 - “Short Staple” cotton, under 28575 mm 52010014 FI | * 8495 20207
1306 50 | Ch 527 - Harsh or rough cotton, staple length 2936875 mm 52010024 FI | * 900 1400
1307 51 | Ch 528 - “Medium Staple” cotton, length 28575 mm 52010034 FI | = 5200 11500
1308 52 | Ch529 - “Long Staple” cotton, length 34925 mm 52010060 FI | * 25500 40100
1309 53 | Ch5210 - “Cotton waste” - Card strips, length < 301625 mm 52029910 FI | * 1835 3335
1310 54 | Ch 5211 - Fibers of cotton processed but not spun 52030010 FI | * 1 3
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VIETNAM

Overview and Objectives

855. For Vietnam, a TPP deal would yield new FTAs with the United States, Peru, Mexico

and Canada.

856. An FTA with the United States would reduce tariffs on Vietnam’s principal exports (i.e.,

textile, footwear).

857.  There will be many aspects of the Vietnamese economy and Vietnamese society which

will come under some scrutiny in the TPP negotiation. Bottom line: the Vietnamese
economy does not fit the TPP mold.

Key Statistics

858. Vietnam has a population of 91,519,289%°° and a GNP in 2011 of

859.  Vietnam’s principal exports

860. Its principal imports

US$286,641,423,341.54.%7 Its trade®® with Canada is:

CDN $
Canada’s imports from Vietnam $1,332,000,000
Canada’s exports to Vietnam $335,313,000

Canada’s trade deficit with Vietnam -$996,829,000
2% are clothes, shoes, marine products, crude oil, electronics,
wooden products, rice and machinery.

280 are machinery and equipment, petroleum products, steel products,
raw materials for the clothing and shoe industries, electronics, plastics and automobiles.

Vietnam — USA Trade Relations

861. Vietnam’s trade with the United States has increased rapidly over the past decade to

$21.8 billion in goods in 2011. At least part of this increase is due to changes in the
formal U.S.-Vietnamese trade relationship. In 2001, the United States granted Vietnam
conditional normal trade relations, increasing that status to permanent normal trade

relations in 2006 with Vietnam’s accession to the World Trade Organization (WTO).?®*

256
257
258
259
260

Central Intelligence Agency, The World Factbook

World Bank, http://search.worldbank.org/data?qterm=gross%20national%20product&language=EN
Industry Canada, Trade Data Online, 2011

Central Intelligence Agency, The World Factbook

Central Intelligence Agency, The World Factbook

%1 For more information, see CRS Report R41550, U.S.-Vietnam Economic and Trade Relations: Issues for the
112" Congress, by Michael F. Martin.
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862.

863.

864.

865.

866.

867.

868.

While U.S. trade with Vietnam has increased in both directions, imports have risen much
faster than exports. Hence, the United States had a relatively large ($13.1 billion) goods
trade deficit with Vietnam among TPP partners in 2011.

Vietnam supplies the United States with mostly labor-intensive products such as knitted
and woven apparel. Meanwhile, its top U.S. imports are relatively more high-tech goods,
including machinery and vehicles.

There is no FTA currently in effect between the United States and Vietnam.

Due to the high volume of U.S. imports of Vietnamese apparel and footwear, better
market access in these areas is likely a top priority for Vietnam in the negotiations.
Vietnam is seeking “cut and sew” rules of origin that would allow it to source textile
inputs from non-TPP countries and still receive the preferences established under the TPP.
Certain segments of the U.S. textile and apparel industry, meanwhile, have expressed
their opposition to concessions to Vietnam in the negotiations.

As mentioned above, the United States is seeking disciplines on SOEs to address possible
unfair competitive advantages. Vietnam has publically expressed concerns over the U.S.
negotiating text on SOEs, and with SOEs accounting for perhaps 40% of its GDP, it is the
country most likely to challenge the United States on its proposal.?®?

Additional issues regarding Vietnamese trade relations include U.S. restrictions on
Vietnamese seafood and the United States’ continued designation of Vietnam as a “non-
market economy.” While Vietnam has made large strides in liberalizing its economy and
has been granted WTO membership, criticism of its standards on labor rights, intellectual
property protection, and corruption has persisted in various quarters.

Vietnam remains on the United States’ IPR watch list due, in part, to the continued
existence of widespread counterfeiting and piracy, including internet piracy.

Trade Agreements

869.

870.

Vietnam has a fairly comprehensive bilateral trade agreement (BTA) with the United
States. The deal came into force in 2001. The BTA was part of the post-war “trade
normalization” process between the two countries. Hanoi and Washington also signed a
Trade and Investment Framework Agreement, yet another step towards a possible FTA.
And in December 2008, the two governments began negotiating a hardcore bilateral
investment treaty (BIT) which the U.S. would like to go further. Vietnam has strong
memories of the WTO Accession Agreement. Going beyond this will be difficult.

In January 2007, Hanoi and Tokyo began talks towards a Japan-Vietnam deal, which was
finally signed in December 2008.

262

“Vietnam Rejects U.S. Push on State Firms in Trade Talks,” The Financial Express, October 30, 2011.

%3 U.S. Trade Representative, 2012 Special 301 Report, Vietnam, p. 50.
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871. Shortly after, Vietnam began talks with Chile, with the FTA signed in 2011.

872. Vietnam signed an FTA with Israel in 2004. It is also intending to negotiate FTAs with
EFTA, Russia and Mexico.

873. As amember of ASEAN, Vietnam is part of the bloc’s regional FTA deals with Korea,
the E.U., China, Japan and India.

874. The Vietnamese government has also signed a number of bilateral intellectual property
and science & technology agreements with industrialized countries, as well as more than
30 BITs.

KEY ISSUES
State-Owned Enterprises

875. Vietnam is a Socialist country. It is a centrally planned economy. There are numerous
regulations about price controls and what can and cannot be imported.

876. Vietnam’s chief negotiator, Tran Quoc Khanh, argued that Vietnam is already
undertaking its own reforms to ensure its SOEs operate on the basis of market
considerations, and signalled that this process, coupled with World Trade Organization
disciplines, is likely sufficient to address any perceived problems. That said, Khanh
stressed that Vietnam is “open-minded,” and willing to discuss any concerns other TPP
partners might have.

877. But he said the conversation on SOEs must follow three guiding principles. First, there
must be a “real need” for disciplines. Second, the solution must not “fix” an unfair
situation by creating another situation that is unfair to the SOEs being disciplined. Third,
countries must take into account the specific circumstances of each country, including the
development needs of a particular country and the “public interest,*?%*

878.  SOEs account for 40% of the Vietnamese economy.

879.  Vietnam has export taxes on a range of products.

880. Vietnam has import controls on round timber and sawn timber.

Sanitary and phytosanitary measures

881. Vietnam maintains BSE-related restrictions which limit beef exports, and revised

Vietnamese acceptable residue levels for selected chemical compounds in beef and pork
add risk to exporting to Vietnam.?®

%% «Y.S. To Consult Internally On Ag Export Competition; Next TPP Round Set For New Zealand”, Inside U.S.
Trade, September 15, 2012
26« eaked U.S. Copyright Proposal Reveals Opposition From TPP Partners”, Inside U.S. Trade, August 7, 2012
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Import Controls

882.

883.

884.

885.

Vietnam has import controls on a range of used consumer goods, including textiles,
clothing, footwear, furniture, household appliances. Vietnam has import restrictions on
imports of used vehicles and parts.

Vietnam like New Zealand, Chile and Malaysia wants more flexibility to put in place
limitations and exceptions to the general enforcement of copyrights than are provided for
in the U.S. text.?®® These concerns have been addressed in the section on New Zealand.

Subjecting every limitation or exception to the three-step test severely limits the ability
for countries to take advantage of limitations and exceptions that form a part of their own
laws or of international treaties that they have signed. These countries may want to de-
link the right to use limitations and exceptions from the three-step test, they said.

The opposition from a majority of TPP countries against the aggressive use of the three-
step test “reflects a growing awareness of the importance of exceptions to development
and innovation.”

Technological Protection Measures (TPMs)

886.

887.

TPMs are incorporated into products by device manufacturers and content creators in
order to prevent the unauthorized access to, or use of, copyrighted materials. The
entertainment software industry utilizes TPMs to deliver value-added features that
consumers appreciate and expect, as well as to prevent the unauthorized copying of
games and to inhibit game consoles from playing pirated copies of games.?’

Vietnam is not a member of either WIPQO treaty and are therefore not obliged to provide
any protection for TPMs. It is important that specific and enforceable TPM provisions be
included in the TPP so that all participants extend requisite protections to technology
required to provide a safe and legal market environment for digital products.

Intellectual Property

888.

889.

Vietnam allows only educational, technical, scientific, historical, cultural, legal and
economic books in Vietnamese. Daily newspapers are allowed, but weekly or fortnightly
publications including journals and periodicals must cover only three areas: science,
technology, and economics. Music and video-recorded compact discs and tapes are
totally prohibited.®

Vietnamese artists are allowed to book tours in the U.S. while their overseas Vietnamese
counterparts cannot perform in Vietnam unless they have obtained written permission

26 «| eaked U.S. Copyright Proposal Reveals Opposition From TPP Partners”, Inside U.S. Trade, August 7, 2012
%7 Entertainment Software Association (ESA), USTR-2009-0041-0079, Posted: January 25, 2010
%8 Boat People S.0.S., Inc. (BPSOS), USTR-2009-0041-0060, Posted: January 25, 2010
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from Hanoi. Vietnamese newsmen are permitted to file reports from abroad while
overseas Vietnamese reporters, including U.S. Congress-mandated RFA staff, cannot
visit Vietnam and freely conduct journalistic activities in that country. Some foreign
journalists are banned from re-entry into Vietnam for their reports critical of the
Communist Party of Vietnam and the government.

Promoting Responsible Fishing

890.

Vietnam, Peru, Chile, Singapore and Brunei have not yet signed the 1995 United Nations
Fish Stocks Agreement, which is critical for the management of highly migratory and
straddling fish stocks.?®®

Border Barriers

891.

892.

893.

894.

895.

Circular 157/2011/TT-BTC was enacted by the Ministry of Finance on November 14,
2011 and took effect from January 1, 2012.2"°

This Circular also enacts a list of 87 products subject to export duties. They are mainly
mineral products such as iron ores, metal scraps, and various kinds of monumental or
building stones. Sixteen new products are added to the list of products subject to export
tariffs.

An official Letter 348/TCHQ-TXNK regarding the List of Administrated Imported

Goods at Risks and (Reference) Prices was issued on January 21, 2011 by the General
Department of Customs (under the aegis of the Ministry of Finance). It entered into force
on January 29, 2011. This document together with an enclosed long list of commodities
(4 HS digits, covering 13 categories of products) sets reference prices for imported goods
and identify countries where such products are originating. Based on the reference prices,
import tariffs are calculated. Under the pretext of database establishment for the fight
against trade fraudulence and underpriced declaration, this measure imposes minimum
import values which runs counter to the WTO rules as provided under the Customs
Valuation Agreement, thus leading to the imposition of higher import duties.

A sister measure, Official Letter 2334 was issued on May 23, 2011 and entered into force
onJune 1, 2011. It expands the List of Administrated Imported Goods to cover seven
additional categories of products.

Notice 197/TB-BCT on imports of wines & spirits, mobile phones and cosmetics, was
issued on May 6, 2011 and entered into force on June 1, 2011. It requires that all imports
of these products must enter into Vietnam only through customs clearance facilities of the
three international seaports of Ho Chi Minh City, Hai Phong and Da Nang. It also
introduces a requirement for additional customs documentation to be provided and an

%9 Oceana, USTR-2009-0041-0078, Posted: January 25, 2010
21 Eyropean Commission Directorate-General for Trade, Ninth Report on Potentially Trade Restrictive Measures,
September 2011 to May 2012

145



TPP: NAFTA 2.0 or Doha Revisited?

obligation to have these documents approved by the consulate of Vietnam in the
exporting country.

896. Circular 20/2011/TT-BCT on supplementary procedures for imports of cars with 9 seats
or below was issued on May 12, 2011 and took effect on June 26, 2011.

Behind the Border Barriers

897. Decree number 26/ND-CP/2009 providing guidance on the implementation of several
articles of the Law on Excise Duty was issued on March 16, 2009. In practice, this could
amount to a tax cut of up to 10% for local wines and spirits products.

898. Circular 122 on price controls (Ministry of Finance): enacted on August 12, 2010 and
entered into force October 1, 2010. All businesses are required to register their selling
prices and changes to these with competent state authorities.

899. The likely consequence is that all actors in the market will be forced to follow the same
set of norms in price calculation and consequently profit determination, without taking
into account the fact that companies may accept different risks in carrying out their
businesses and, as a result, expect different rates of profit.

900. Decision of the Ministry of Industry and Trade 1899/QD-BCT of April 16, 2010 to
promulgate the list of “non-essential” imported commodities, consumer goods not
encouraged for import. The list contains around 1500 tariff lines and is understood, in
practice, to restrict importers” access to foreign exchange through official channels,
thereby restricting imports.

901. A new list of commodities “not encouraged for import” was published on March 25,
2011, replacing the list which had been in force since April 16, 2010. The previous list
covered around 1500 products, such as meat and offal products, wines and spirits,
machinery and mechanical appliances, electrical machinery and equipment, and vehicles.
The new list, which was effective upon signature, expands product coverage to certain
products in the categories live animals, fish and crustaceans, dairy products, sugars and
sugar confectionary, miscellaneous edible preparations, table salt, miscellaneous
chemical products and miscellaneous manufactured articles.

902. Vietnam started preparations in January 2012 for a new draft Law on Pricing. The law
aims to address limitations in the 2002 Ordinance on Pricing and create a comprehensive
legal framework for price administration in the context of a socialist-oriented market
economy, according to the drafting agency, the Ministry of Industry and Trade’s Price
Administration Department.

Government Procurement Restrictions

903. Prime Minister’s Directive no. 494/CT-TTg dated April 20, 2010 on the use of domestic
materials and goods in bidding of state-funded projects. It states that for bidding of
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goods procurement, international bidding shall be held only if domestic goods, materials
and equipment can not meet package requirements or those can not be provided locally or
sponsors of ODA package require of international bidding.

Export Restrictions

904. According to Decree 109/2010/ND-CP, announced on November 4, 2010 and entered
into force on January 1, 2011, exporters of rice must meet more strict requirements
regarding storage and rice processing facilities. There is one positive aspect of this
Decree -- the legislation allows foreign-invested enterprises to participate in rice exports.

905. Circular 157/2011/TT-BTC was enacted by the Ministry of Finance on November 14,
2011 and took effect from January 1, 2012. This Circular also enacts a list of 87 products
subject to export duties. They are mainly mineral products such as iron ores, metal
scraps, and various kinds of monumental or building stones. Sixteen new products are
added to the list of products subject to export tariffs as compared to the previous
legislation.

Broadcasting

906. In March, 2011, the Prime Minister issued Decision 20, Regulation on Pay TV Operation
Management. Decision 20 requires that foreign pay television providers use a local agent
to translate in advance all movies and programming on science, education, sports,
entertainment and music, and that all foreign news programs provide a summary of the
content in Vietnamese in advance of airing. The measure also requires foreign content
providers to secure the services of a local editing company for post-production work
(including translation, content review, and payment of a placement fee) in order for that
advertisement to be approved for placement in a Vietnamese broadcast.”’*

21 USTR National Trade Barriers Estimate, Vietnam, 2012
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